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or PRIVATE WRONGS. 
CHAPTER THE FIRST. 


07 THE REDRESS or PRIVATE WRONGS 
BY THE MERE ACT OF THE PARTIES, 


T che. opening of theſe Commentaries (a) — 
law was in general defined to be, « arule of civil con- 


c duct, preſcribed by the ſupreme power in a ſtate, 
„ commanding. what is right, and prohibiting what is 
wrong (b).” From hence therefore it followed, that the pri- 
mary objects of the law are theeſtabliſhment of rights, and the 
rohibition of wrongs. And this occaſioned (e) the diſtribution 
if theſe collections into two general heads; under the former of 
much we have already conſidered the rights that were defined 

d eſtabliſhed; and under the latter are now to conſider the 

ongs that are forbidden and redreſſed, by the laws of England. 

vor. ik A . In 


(a) Introd. & 2. Bract. #3. 6. 3. | 
b) Sanct᷑ io juſta, juben: 12 et probibens con traria, Cic; 
I, Philipp, 1a. (c) Book I. ch. 1. 


2 
guiſhed rights into two ſorts : flrſt, ſuch as concern or are an- 


rum, or the rights of perſons; which, together with the means of 


neceſſarily prior to what may be termed i "_ and the defini- 
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I the profecution of the firſt of theſe enquiries, we diſtin- 


nexed to the perſons of men, and are then called jura perſona- 


acquiring and loſing them, compoſed the firſt book of theſe 
Commentaries : and, ſecondly, fuch as aman may acquire over 
external objects, or things unconneQed with his perſon, which 
are called jura rerum, or the rights of things; and theſe, with the 
means of transferring them from man to man, were the ſubjectof 
the ſecond book. Iam now therefore to proceed to the conſide- 
ration of Wrongs 3 which for the moſt partconvey to us an idea 
merely negative, as beingnothing elſe but aprivation of right, 
For which reaſon it was neceſſary, that, before we entered atall 
into the diſcuſſion of wrongs, we ſhould entertain a clear and 
diſtinct notion of rights: the contemplation of what is jus being 


tion of fas precedent to that of nes. 


WRroONGs are diviſible into two ſorts or ꝓecies; private 
wrongs, and public wrong. Theformerarean infringementar 
pri vation of the private or civil rights belonging to indixiduals, 
conſidered as individuals; and are thereupon frequently termed 
civil injuries: the latter are a breach and violation of public 
rights and duties, whych affect the whole community, conſidered 


as 4 n and are diſtingui iſhed by the harſher appella- 
tian of crimes and miſdemeſnors., 0 inyeſtigate the firſt of theſ 


ſpecies. of wrongs, 105 heir legal remedies, will | be our em: 
ployment inthe preſent book; and reg other ſpecies will be re 
ſexyed till the next or concluding, volume, 1 0 Fe | 


T HE more effectually toaccompliſh the MOTT Pld per 
juries, courts of juſtice are inſtituted in every civilized ſociety 
inorderto prote& the weak from the inſults of the ſtronger, b | 
expounding : and enforcing thoſe laws, by: which rights are defi 
ned, and wrongs prohibited, This remedy is ep 
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pally tobe ſoughtby-applicationto le cours, of fuftee; the: 
is, by eivil ſuit or action. For which reaſon our chief em- j 
ployment in this volame will be to 5 conſider theredrefs of 5 pril. 


e tain injuries of fuch a nature, that ſome af 'therh farnith and 
er others require a more ſpeedy remedy, than can be had in the 

h ordinary forms of juſtice, there is allowed in thoſe caſes an ex · 

ne trajudicial or eccentrical kind of remedy; of whichTfhall | 
of of all treat, before I conſider the ſeveral remedies by ſujt; and ? 
e. to that end; ſhall diſtribute the redreſs of Private wrongsinta 
jez three ſeveral ſpecies; firſt, that which is. obtained. by the mere: 
nt. 42 of the parties themſelves; ; ſecondly, that which 1 is effected 
na wifes from ſuit or action in courts ; which. conſiſts in a con- 


; junction of the other two, the att of the parties, 5 
m. vith the e aft of Jaw, the SIPC 


Ax D, 2 firſt, of that redreſs of private injuries, ; dagh po is ob⸗ 
vat: teined by the mere act of the parties. This is of two. ſarts; 
nt ot firſt, that which ar riſes, from the act of the injured,party only * 
alf 10d, ſecondly, that which ariſes from the joint. act of all che 
weiſf parties together: both which T ſhall conſider in their order. 


Or the firſt bort, or that which aries = fm Pull pi 
. party, is, x 25 Krk. 


ff Ih! 


er * | 7 
E defence OY one WONT or W e beprtoh 
defence of ſachas ſtand in the.celatiqns of huſband and. wife, 
parent and child, maſter and ſervant. In theſecaſes, if the party 
bimſelf, or any of theſe his relations, be forcibly attacked in his 
ate in perſon or property, it ĩs lawful for him to repel-forceby force; 
ociety i and the breach of the peace, hich happens, is bleupon 
ger, b dim only who, began the affray (d) · For the law in this eaſa re- 
redebi pects the paſſions of the human mind; and(whenexternabvio- 
pripc lence is offered to a man himſelf, « or thoſe to whom he bears a 
9 tear connektion) makes it lawful in him to do himſelf thatim- 


A 2 mediate 


+ Py 
» . 1 
win I . a : : F 7 


(4) 2 Roll, Abr. $46. 1 Hawk. P. C. 131, 
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mediate juſtice, to which he is prompted by nature, and which 
no prudential motives are ſtrong enough to reſtrain, It conſi- 
4 | ins that the future proceſs of law is by no means an adequate 
Cit remedy for injuries accompanied with force; ſince it is im- 
päoffibſe to ſay, to what wanton lengths of rapine or cruelty out- 
nages of this ſort might be carried, unleſs it were permitted a 


if man immediately to oppoſe one violence with another. Self. a 
{ 1 defence, therefore, as it is juſtly called the primary law of ha- 
_ ture, ſo ĩt ĩs not, neither can it be in fact, taken away b the | 


law of ſocigty. In the Engliſh law particularly it is held an 
_ - Excuſe for "aches of the peace, nay even for homicide itſelf: 
but care muſt be taken, that the reſiſtance does not exceed the 
| bounds of mere defence and prevention; for then the Getender 
would himſelf become an aggreſſor. 


II. Recayrion or repri ifal is another Fed of remely 
by the mere act of the party injured. This happens, when 
any one hath deprived another of his property in goods or 

- - Chattels perſonal, or wrongfully detains one's wife, child, or 
ſervant: in which caſe the owner of the goods, and the huſ- 
band, parent, or maſter, may lawfully claim and retake 

4 them, wherever he ell to find them; ſo it be not in a 

| riotous manner, or attended with a breach of the peace (e). 

The reaſon for this is obvious; ſince it may frequently happen 

x that the owner may have this ot opportunity of doing him- 

1 ſelf juſtice: his goods may be afterwards conveyed away or 

H :deſtroyed ; and his wife, children, or ſervants, concealed or 

carried out of his reach; if he had no ſpeedier remedy than 
the ordinary proceſs of law, If, therefore, he can fo contriye 
it as to gain poſſeſſion of his property again, without force 
or terror, the law favours and will juſtify his proceeding. But, 

as the publicpeace is a ſuperior conſideration to any one man's 
private property; and as, if individuals were once allowed 
to uſe private force as a remedy for private injuries, all ſocial 

1 juſtice muſt ceaſe, the ſtrong would give law to the weak, and 

| | was man would revert to a tate of nature; for theſe reaſons 

\F | wu 


le) 3 laſt. 134. Hal: Anal. J. 46. 


* 2 


N 2 nn * 
"Pat e . CT 
T 


«„ 2 1 


: 


Ch. ... WRON GS. RT — 


it is provided, that this natural right of recaptivin ialthbverby- 
exerted, where ſuch exertion muſt occaſion ſtrife and bodily - 
contention, or endanger the peace of ſociety. If, for inſtance, . 
my horſe is taken away, and I find him in a common, a fair, 
or a public inn, I may lawfully ſeiſe him to my own-uſe: but 
I cannot juſtify breaking open a private ſtable, or entering on 


the grounds of a third perſon, to take him, except he be felo- 
| nioully ſtolen (f); but muſt ove eee to an action at law. 


III. As reception is a comedy given to ee for 
an injury to his perſonal property, ſo, thirdly, a remedy of the 
ſame kind for injuries to real property is by entry on lands and 
tenements, when another perſon without any right has taken 
poſſeſſion thereof. This depends, in ſome meaſure, on like 
reaſons with the former; and, like that too, muſt be peacea- 


ble and without force. There is ſome nicety required to de- 


fine and diſtinguiſh the caſes, in which ſuch entry is lawful 


or otherwiſe : it will therefore be more fully conſidered in a 


ſubſequent chapter; being only enn in this 2 forthe 
fake of nn and order. 


IV. A FOURTH . of remedy by the mere act of the 
party injured, is the abatement, or removal, of nuſances. What 
nuſances are, and their ſeveral ſpecies, we ſhall find a more 
proper place to enquire under ſome of the ſubſequent diviſi- 
ons. At preſent I ſhall only obſerve, that whatſoever un- 
lawfully annoys or doth damage to another, is a nuſance; and 
ſuch nuſance may be abated, that is, taken away or remov- 
ed, by the party aggrieved thereby; fo as he commits no 
riot in the doing of it (g). If a houſe or wall is erected fo 
near to mine that it ſtops my antient lights, which is a private 
nuſance, I may enter my neighbour's land, and peaceably pull 
it down (h). Or if a new gate be erected acroſs the public 
highway, which is a common nuſance, any of the king's ſub- 
jeCts paſſing that way may cut it down, and defiegy 1 it (1). And 

A 3 the 


(f) 2 Roll. Rep. ge, 86. nos, 2 Roll, Abr. 865, 566, 
© (8) 5 Rep. 101. 9 Rep. 35. (h) Salk. 459. Ji) Cre, . 
de 4. : . = 1 5 
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the reaſon vrhy the law allows this private and ſummary method 
of doing one's ſelf juſtice, is becauſe injuries of this kind, 
which obſtruct or annoy ſueh things as are of daily conveni- 
ence and ule, require an immediate remedy; and cannot wait 
for the ſlow progreis of the ordinary forms of juſtice. 


V. A FIE TH caſe, in which the law allows a man to be his 
own-avenger, or to miniſter redreſs to himſelf, is that of di- 
fireimng cattle or goods for nonpayment of rent, or other du- 
ties; or, diſtreining another's cattle damage: feaſant, that is, 
doing damage, or treſpaſſing, upon his land. The former 
intended for the benefit of landlords, to prevent tenants from 
ſecreting or withdrawing their effects to his prejudice; the lat- 
ter ariſing from the neeeſſity of the thing itſelf, as it might 
otherwiſe be impoſſible, at a future time, to aſcertain whoſe 
cattle they were that committed the treſpaſs or damage. 


As the law of diſtreſſes is a point of great uſe and conſe- 


quence, I ſhall conſider it with ſome minuteneſs: by enquir- 


ing, firſt, for what injuries a diſtreſs maybe taken; ſecondly, 
what things may be diſtreined; and, thirdly, the manner of 
taking, diſpoſing of, and avoiding diftrefſes. 


1. AND, flrſt, it is neceſſary to premiſe, that a diſtreſs (i), 
diftriftin, is the taking of a perſonal chattel out of the 
poſſeſſion of the wrong doer into the cuſtody of the party 
injured, to procure a ſatisfaction for the wrong committed. 
1. The moſt uſual injury, for which a diſtreſs may be taken 
is that of nonpayment of rent. It was obſerved in a former 
volume (k), that diſtreſſes were incident by the common law 
to every rent: ſerwice, and by particular reſervation to rent- 
charges alſo; but not to rext-ſeck, till the ſtatute 4 Geo. 
II. c. 28. extended the fame remedy to all rents alike, and 
thereby in effect aboliſhed all material diſtinction between 


them. 80 that now we may lay it down as an univerſal 
principle, 


(i) The thing itſelf taken by this proceſs, as well as the pro- 
ceſs itſeif, is in our law-books very frequently called a diſtrels, 


(x) Book II. ch. 3. 
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principle, that a diſtreſs may be taken for any kind of rent in ar- 
rear; the detaining whereof beyond the day of payment is an 
injury to him chat is entitled to receive it, 2. For neglectingto 
do ſuit to the lord's court (1), or other certain perſonal ſervice 
(m) , the lord may diſtrein, of common right. 3. For amerce- 
ments in a court leet a diſtreſs may be had of common right, 

but not for amercements in a court- baron, without a ſpecial pre- 

ſcription to warrant it (n). 4. Another injury, for which diſ- 

treſſes may be taken, is where a man finds beaſts of a ſtranger 
wandering in his grounds, damage-feaſant ; that is, doing him 
hurt or damage, by treading down his graſs, or the like; in which 
caſe the owner of the ſoil may diſtrein them, till ſatis faction be 
made him for the injury he has thereby ſuſtained. 5. Laſtly, for 
ſeveral duties and penalties inflicted by ſpecial acts of parlia- 
ment, (as for aſſeſſments made by commiſſioners of ſewers (o), 
or for the relief of the poor) (p) remedy by diftreſs and ſale is 
given; for theparticulars of whichwemuſt have recourſe tothe 
ſtatutes themſelves: remarking only, that ſuch diſtreſſes (q) are 
partly analogous to the antient diſtreſs at common law, as being 
repleviable and the like; but more reſembling the common la- 
proceſs of execution by ſeiſing and ſelling the goods of the deb- 


tor under a writ of fieri facias, of whieh hereafter. 


2. SECONDLY; as to the things hich may be diſtreined, 
or taken in diſtreſs, we may lay it down as a general rule, that 


all chattels perſonal are liable to be diſtreined, unleſs particularly 
protected or exempted. Inſtead therefore of mentioning what 


things are deſtreinable, it will be eaſier to recount thoſe which 
are not ſo with the reaſon of their particular exemptions (r). And 
1. As every thing which! is diſtreined is preſumed to be the pro- 
perty of the wrong doer, it will follow that ſuchthings, Wherein 
20 man can have an abſolute and valuable property (as dogs, cats, 


A &., | rabbets, 5 


(1) Bro Ahr. tit. diftireſe 16.- (m) Co. Litt. 46. (n) 
Brown], 36. (o) Stat. 7 Ann. c. 10. (p) Stat. 43 Eliz. 
Ln (q) 4 Burr. 589. (r). Co. Litt. 47. 
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rabbets, and all animals ferae naturae) cannot be diſtreined, 


Vet if deer (which are ferae naturae) are kept in a private in- 


cloſure forthe purpoſe of ſale or profit, this ſo far changes their 
nature, by reducing them to a kind of ſtock or merchandize, 


that they may be diſtreined for rent (s). 2. Whatever is in the 


perſonal uſe or occupation of any man, 1s for the time privi- 


leged and protected from any diſtreſs ; as an axe with whicha 
man is cutting wood, or a horſe while a man is riding him, 


But horſes, drawing a cart, may (cart and all) be diſtreined 
for rent · arrere; and alſo if a horſe, tho* a man be riding him, 


be taken damage-jeaſant, or treſpaſſing in another's grounds, 


the horſe (notwithſtanding his riding) may be diſtreined and led 
away to the pound (t). 3. Valuable things in the way of trade 
ſhall not be liable to diſtreſs; as an horſe ſtanding in a ſmith's 
ſhop to be ſhoed, or in a common inn; or cloth at a taylor's 


Houle ; or corn ſent to a mill, ora market. For all theſe are pro- 


ed and privileged for the benefit of trade; and are ſuppoſed 
in common preſumption not to belong to the owner of the houſe, 


but to his cuſtomers. But, generally ſpeaking, whatever goods 


and chattels the landlord finds upon the premiſes, whether they 
in fact belong to the tenantor a ſtranger, are diſtreinable by him 
for rent: for otherwiſe a door would be open to infinite frauds 
upon the landlord; and the ſtranger has his remedy over byac- 
tion onthe caſe againſt the tenant, if by the tenant's default the 
chattels are deſtreined, ſo that he cannot render them when called 


upon. Withregardtoaſtranger's beaſts which are found onthe 


tenant's land, the following diſtinctions are however taken. If 
they are put in by conſent of the owner of the beaſts, they are 
diſtreinable immediately afterwards for rent-arrere by the land- 

lord (v). So alſo if the ftranger's cattle break the fences, and com- 
mit a treſpaſs by coming on the land, they are diſtreinableim- 
mediately by the leſſor for his tenant's rent, as a puniſhmentto 
the owner of the beaſts for the wrong committed through his 


negligence (u). But if the lands were not ſufficiently fonced ſoas | 


to 


(s) Davis v. Powell, C. B. Hil, 11 Geo, II. (t) 1 Sid. 449% 


(v) Cro, Eliz. 549. (u) Co. Litt. 47. 
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to keep out cattle, the landlord cannot diſtrein them, till they 


have been lewant and couchant (levantes et cubantet gn theland; _ 
that is, have been long enough there to have laid down and roſe 
up to feed; which in general is held to be. one night at leaſt; 

and then the law.preſumes,. that the owner may have nobles 5 
whither his cattle have ſtrayed, and it is his own negligence not 


to have taken them away. Yet, ifthe leflor or his tenantwere 


bound to repair the fences and did not, and thereby thecattle 
elcaped into their grounds without the negligence or defaultof 
the owner z in this caſe, though the cattle. may have been 
levant and couchant, yet they are not diſtreinable for rent, till 
actual notice is given to the owner that they are there, and 
he neglects to remove thtm ();: for the law will not ſuffer | 
the landlord to take advantage of his own or his. tenant” * 
wrong. 4. There are alſo other things privileged by the an- 
tient common law; as a man's tools and utenſils of his trade, 
the axe of a carpen ter, the books of a ſcholar, and the like, : 
which are ſaid to be privileged for the ſake of the public, be- 
cauſe the taking them away would diſable the owner from 
ſerving the commonwealth in his ſtation... So, beaſts of the 
plough, averia carucae, and ſheep, are privileged from dif- 
treſſes at common law (x); while dead goods, or other ſort. of * 
beaſts, which Bracton calls. catalla otieſa, may be diſtreined. 


But, as beaſts of the plough may be taken in execution for 


debt, ſo they may be for diſtreſſes by ſtatute, which par- 
take of the nature of executions (y). And perhaps the true 
reaſon, why theſe. and the tools of a man's trade were privi- - 
leged at the common law, was becauſe the diſtreſs was then 
merely intended to.compel the payment of the rent, and not 
as a ſatisfaction for its .nonpayment ; and therefore, to de- 
prive the party of the inſtruments and means of paying it, 
would counteract the very end of the diſtreſs (2). 5. No- 
thing ſhall be diſtreined for rent, which may not be rendered 
again in as good plight as when it was diſtreined: for which 
reaſon milk, fruit, and the like, cannot be diſtreined; a diſtreſs ö 
A 5 3 


(w) Lutw. n py” Stat. 51 Hen. III. ſt. 4. de dfrics: < 
ene ſcaccarii. (y) 4 Burr. 589. 6: 15% 588. 
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at common law being only in the nature of a pledge or ſecu- 
rity, to be reſtored in the ſame plight when the debt is paid. 
So, antiently, ſheaves or ſhocks of corn could not be diſtrein- 
ed, becauſe ſome damage muſt needs accrue in their remov- 
al: but a cart loaded with corn might; as that could be 


ſafely reſtored. But now by ſtatute 2 W. & M. c. 5. corn 
in ſheaves or cocks, or looſe in the ſtraw, or hay in barns or 


ricks, or otherwiſe, may be diſtreined as well as other chat- 
tels. 6. Laftly, Things fixed to the freehold may not be di- 


ſtreined; as caldrons, windows, doors, and chimney-pieces : 


for they, ſavour of the realty. For this reaſon allo corn grow- 


ing could not be diftreined ; till the ſtatute 11 Geo. II. c. 19. 
empowered landlords to ere corn, graſs, or other pro- 


ducòts of the earth, and to cut and Sather them when ripe. 


Lzr us next conſider, thirdly, how Ailtreſtes may be taken, 


diſpoſed of, or avoided. And, firſt, I muſt premiſe, that 


the law of diſtreſſes is greatly altered within a few years laſt 


paſt. Formerly they were looked upon in no other light 


than as a mere pledge or ſecurity, for payment of rent or 


other duties, or. ſatisfaction for damage done. And ſo the 
law fill continues with regard to diſtreſſes of beaſts taken 
damage: feaſant, and for other cauſes, not altered by act of 
parliament; over which the diſtreinor has no other power 


than to retain them till ſatisfaction is made. But diſtreſſes 


for rent- arrere being found by the legiſlature to be the ſhort- 


eſt and moſt effectual method of compelling the payment of 


ſuch rent, many beneficial laws for this purpoſe have been 
made in the preſent century; Which have much altered the 
common law, as laid down in our antient writers. 


In pointing out therefore che methods of diſtreining, F ſhall 


in general ſuppoſe the diſtreſs to be made for rent; and re- 
mark, where neceſſary, the differences between ſuch en 
and one taken for other cauſes. | 


In 
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Ix the firſt place then, all diftreſies 3 de mk by * 


unleſs in the caſe of damage: feaſant; an exception being there 


allowed, leſt the beaſts ſhould eſcape before they are taken (a). 


And, when a perſon intends to make a diſtreſs, he muſt, by 


himſelf or his bailiff, enter on the demiſed premiſes; former- 


ly during the continuance of the leaſe, but now (b) he may 


diſtrein within ſix months after the determination of ſuch | 


leaſe whereon rent is due, If the leſſor does not find ſuffici- 


ent diſtreſs on the premiſes, formerly he. could reſort no 
where elſe ; and therefore tenants, who were knaviſh, made 
a practice to convey away their goods and ſock fraudulently - 
from the houſe or lands demiſed, in order to cheat their land- 
lords. But now (c) the landlord may diſtrein any goods of 
his tenant, carried off the premiſes clandeſtinely, wherever 
he finds them within thirty days after, unleſs they have been 
bona fide ſold for a valuable conſideration: and all perſons - 


privy to, or aſſiſting in, ſuch fraudulent conveyance, forfeit - 


double the value to the landlord. The landlord may alſo di- 
ſtrein the beaſts of his tenant, feeding upon any commons or 


waſtes, appendant or appurtenant to the demiſed premiſes. 


The landlord might not formerly break open a houſe, to 


make a diſtreſs, for that is a breach of the peace, But.whes + 


he was in the houſe, it was held that he might break open an 


- 
\ 


inner door (d): and now (e) he may, by the aſſiſtance of the 


peace officer of the pariſh, break open in the day time any 


place, locked up to prevent a diſtreſs; oath being firſt made, 
in caſe it be a dwelling-houſe, of a reaſonable ground to ſuf-. - 


ol that goods are concealed therein. 


WHERE a man is intitled to diſtrein fot an intire duty, he 
ought to diſtrein for the whole at once; and not for part atone _ 


time, and part at another (f). But if he diſtreins for the whole, 
and there is not ſufficient on the premiſes, or he happens to miſ- 


take in the value of the ching diſtreined, and ſo takes an inſuf- 


ficient 
(a) Co. Litt. 142. (b) Stat. 8 Ann. c. 143. le) Stat. 
$8 Ann. c. 14. 11 Geo. II. c. 19. (d) Co. Litt. 161, Com- 


derb. 17. & Stat, 11 Geo. II. C, TS, (f) 2 Lutw, 13342. 
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Litt; 160, 161. (1) Ibid, 47. 
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ficient ale, he may take a ſecond diſtreſs to H_—_— his 
es. 


Dis rRSSES muſt be proportioned to the thing diſtreined 
for. By the ſtatute of Marlbridge, 52 Hen. III. c. 4. if any 
man takes a great or unreaſonable diſtreſs, for rent- arrere, he 
ſhall be heavily amerced for the ſame. As if (h) the landlord 
diſtreins two oxen for twelve-pence rent; the taking of both 
is an unreaſonable diftreſs ; but, if there were no other di- 
ſtreſs nearer the value-to be found, he might reaſonably have 


diſtreined one of them. But for homage, fealty, or ſuit, as 
_ alfo for parliamentary wages, it is ſaidthatno diſtreſs can be 


exceſſive (j). For as theſe diſtreſſes cannot be ſold, the owner, 
upon making ſatisfaction, may have his chattels again. The 
remedy for exceſſive diſtreſſes is by a ſpecial action on the 
ſtatute of Marl bridge; for an action of treſpaſs is not main- 
tainable upon this account, it being no injury at the common 
law (1). | 


WHEN the diſtreſs is thus taken, the next conſideration is 
the diſpoſal of it. For which purpoſe the things diſtreined 
muſt in the firſt place be earried to ſome pound, and there 
impounded by the taker. But, in their way thither, they 
may be reſcued by the owner, in caſe the diſtreſs was taken 
without cauſe, or contrary to law: as if no rent be due; if 
they were taken upon the highway, or the like; in theſe caſes 
the tenant may lawfully make reſcue (k). But if they be 
once impounded, even though taken without any cauſe, the 
owner may not break the pound and take them out; for they 


are then in the cuſtody of the law (1). 


A POUND (parcus, which fignifies any incloſure) is either 
nd-overt, that is, open overhead ; or pound-eovert, that is, 
cloſe. By the ſtatute 1 & 2 P. & M. c. 12.no diſtreſs of cattle 
can be driven out of the hundred where it is taken, unleſs toa 


pound- 

(8) Cro. Eliz. 13. Stat. 17 Car, II. c. 7. 1 590. (h) 
2 Inſt. 107. (j) Bro. Abr. t. aſſiſe. 291. a go 
(i) 1 Ventr 104. Fitzgibb. 88. 4 Burr, 590, (k) Co. 


—— — ——— r —awa—_ — EX AS RET 


% 


ei. WR ON G 3s. 


the place where it was taken. This is for the benefit of the 


for the benefit of landlords, any perfon diftreining for rent 


taken, into a pound pro hac wice, for ſecuring of ſuch diſtreſs.. 
Ifa live diſtreſs, of animals, be impounded into a common pound- 
overt, the owner muſt take notice of it at his peril ; but if in. 


both theſe caſes, the owner, and not the diftreiner, is bound 
to provide the beaſts with food and neceſſaries. But if they 
, be put into a pound-covert, as in a-ſtable or the like, the land- 
© WW lord or diftreinor muſt feed and ſuſtain them (m). A di- 
e ſtreſs of houſho}d goods, or other dead chattels, which are 
5 liable to be ſtolen or damaged by weather, ought to be im- 
n pounded into a pound- covert, elſe the diſtreinor muſt anſwer: 
| tor the conſequences. ; N 


A WHEN. impounded; the goods were formerly, as was be- 
4 bore obſerved, only in the nature of a pledge or ſecurity to. 
compel the performance of ſatisfa&tion ;. and upon this ac-. 


5 count it had been held (n), that the diſtreinor is not at liberty 
1 to work or uſe a diſtreined beaſt. And thus the law ſtill 


ir continues with regard to beaſts taken damage- feaſant, and 
diſtreſſes for ſuit or ſervices; which muſt remain impound- 

7 ed, till the owner makes ſatisfaction, or conteſts the right of 
he diſtreining, by replevying the chattels.  Torepltwy (replegi- 
are, that is, to take back the pledge) is, when a perſon di- 

remed upon applies to the ſheriff or his officers, and has 
the diſtreſs returned into his own poſſeſſion; upon giving 
good ſecurity to try the right of taking it in a ſuit at law, and, 
if that be determined againſt him, to return the cattle or goods 
once more into the hands of the diſtreinor. This is called a re- 

plevin, of which more will be ſaid hereafter. At preſent I ſhall 
only obſerve, that, as a diſtreſs is at common law only in nature 


| | of: 
(m) Co, Litt. 4. (n) Cro. Jac; 148. 2 


pound-overt within the ſame ſhire ; and within three miles of- 


tenants, that they may know where to find and replevy the 
difreſs. And by ſtatue 11 Geo. II. c. 19. which was made 


may turn any part of the premiſes, upon which a diſtreſs is. 


any ſpecial pound-overt, ſo conſtituted for this particular pur- 
poſe, the diſtreinor muſt give notice to the owner: and, in. 


' 
| 
i 
| 
| 
| 
. 
| 
| 
| 
4 
RK] 
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notice of the cauſe thereof given him, replevy the ſame; witl 


=_ Pn dee 


of a ſecur: ty for the rent or damages done, a replevin anſwers, 
the ſame end to the diſtreinor as the diſtreſs itlelf ; ſince the 
party replevying gives ſecurity to return the diſtr els, af the 
right be determined againſt him. 


TH1s kind of diſtreſs, thank puts the owner to inconve- 
nience, and is therefore a puniſhment to him, yet, if he con- 
tinues obſtinate; and will make no ſatisfaction or payment, it 
is no remedy at all to the diſtreinor. But for a debt due to 
the crown, unleſs paid within forty days, the diftreſs was al. iſ 
ways ſaleable at the common law (o). And for an-amerce- 
ment impoſed at a court-leet,. the lord may alſo ſell the i: 
Kreſs (p): partly, becauſe, being the king's court of record, 
its proceſs partakes of the royal perogative (q); -but-princi- 
pally becauſe it is in the nature of an execution to levy a le. 
gal debt. And, fo in the ſeveral ſtatute-diſtreſſes, before. 
mentioned, which are alſo in the nature of executions, - the 
power of ſale is likewiſe uſually given, to effectuate and com- 
plete the remedy. And, jn like manner, by ſeveral acts of 
parliament (r), in all caſes of diſtreſs for rent, if the tenant a 
owner do not, within five days after the diſtreſs is taken, and 


ſufficient ſecurity; the diſtreinor, with the ſheriff or conſta- 
ble, ſhall cauſe the ſame to be appraiſed by two {worn apprall 
ers, and ſell the ſame towards ſatisfa&tion of the rent an 
charges; rendering the overplus, if any, to the owner him- 
ſelf, And, by this. means, a full and intire ſatis faction ma 
now be had for rent in arrere, by the mere act of the par 
himſelf, vi. by diſtreſs, the remedy. given at common Jaw 
and ſale conſequent thereon, which, is added by. act of pat- 


liament. 


— XJ — —— n 


BeyoRE I quit this article, I maſt. obſerve, that the man) 
particulars which attend the taking of a diſtreſs, uſed former 


to make it a hazardous kind of proceeding: for, if any one i 
regulant 


(0) Bro. Abr. . diftireſs. 31. (r) 2. & M. e. 3. 8 Ann. e, 1h 
. (p) 8 Rep. 41. 4 Geo, II. c. 28. 11 Geo, II. c. . 
(q) Bro. ibid, 12 Mod. 330. 
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Ch. 1. 
regularity was committed, it vitiated che whole, and made the 


diſtreinors treſpaſſors ab initio (8). But now by the ſtatute 
11 Geo. II. c. 19. it is provided, that, for any unlawful act 
done, the whole ſhall not be unlawful, or the parties treſpaſ- 
ſors ab initio: but that the party grieved ſhall only have an 
action for the real damage ſuſtained ; and not even that, if 
tender of amends 1s made before any action is brought. 


vl. Tax ſeiſing of heriots, when due on the death of a 


tenant, is alſo another ſpecies of ſelf-remedy not much un- 

like that of taking cattle or goods in diſtreſs. As for that di- 
viſion of heriots, which is called heriot-ſervice, and is only a 
ſnecies of rent, the lord may diſtrein for this, as well as ſeiſe: 

but for heriot· cuſtom (which Sir Edward Coke ſays (t), lies 
only in prender and not in render) the lord may ſeiſe the iden- 
tical thing itſelf, but cannot deſtrain any other chattel for it (u). 

The like ſpeedy and effectual remedy, of ſeiſing, is given 
with regard to many things that are ſaid to lie in franchiſe; 
as waifs, wrecks, eftrays, deodands, and the like; all 0 


the perſon entitled thereto may ſeiſe, without the formal 


ceſs of a ſuit or action. Not that they are debarred of this 
remedy by action; but have alſo the other, and more ſpeedy 
one, for the better aſſerting their property; the thing to be 
claimed being frequently of ſuch a nature, as might be out of 
the reach of the law before any action could be br ought. 


THESE are the ſeveral Perles of remedies, which may be 
had by the mere act of the party injured. I ſhall, next, 


briefly mention ſuch as ariſe from the joint act of all the par- 


ties together. 
tim, 

I. Ac cov is a ſatisfaction agreed upon between the party 
njuring and the party injured; which, when performed, is a 


And theſe are only two; accord and arbitra- 


0 1 ventr. 7 


(u) Cro. Eliz. 590. Cro. Car, 260. 
(t) Cop. . 25. | OF 
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proper to accept of ſuch amends orno. | 


agreement of the parties, or the, judgment of a court of juſtice 


aliened colluſively without the conſent of the ſuperior, Vet 


leaſe of land; and it will be a breach df the arbitration- bond 


16 CF Book III. 
bar of all actions upon this account. As if a man contract to 
build a houſe or deliver a horſe, and fail in it 5 this is an injury, 
for which the ſufferer may have his remedy by action; but if 
the party injured accepts a ſum of money, or other thing, as: 
ſatisfaction, this is a redreſs of that injury, and entirely takes 
away the action (w). By ſeveral late ſtatutes, particularly 11 
Geo. II. c. 19. in caſe of irregularity in the method of dif. 
treining; and 24 GEO. II. c. 24. in caſe of miſtakes committed 
by juſtices of the peace; even tendet of ſufficient amends to 
the party-injured is a bar of all actions, whether he thinks 


II. Ax BTTRATTON is where the parties, injuring and injur- 
ed, ſubmit all matter in diſpute, concerning any perſona] chat- 
tels or perſonal wrong, to the judgment of two. or more arbi. 
trators ; who are to decide the controverſy: and if they do not 
agree, it is uſual to add, that another perſon be called in 8 
umpire, ( imperator or impar) (x) to whoſe ſole judgment, iti 
then referred: or frequently there is only one arbitrator origi-. 


[nally appointed. This deciſion, in any of theſe caſes, is called pa 
an award, And thereby the queſtion is as fully determined, HN 


and the right transferred or ſettled, as it could have been bythe 


(y)- But the right of real property cannot thus paſs by a mere fart 
award (2): which ſubtilty in point of form (for it is now 

reduced to nothing. elſe) had its riſe from feodal principles; 
for, if this had been permitted, the land might have been 


doubtleſs an arbitrator may now award a conveyance” or. fe- 


to refuſe compliance. For, though originally the — 
to arbitration uſed to be by word, or by deed, yet 
of theſe being revocable in their. nature, it is es # 
come the practice to enter into mutual bonds, with co p 1 
to ſtand to the award or arbitration - of the arbitrators. 


umpite 

Rep. 79. (x) Whart, Aug, Scr. 177 

dong "3g ain Os (2) I Roll. Abr. 2.4%, 1 Lor 
Raym. 1153. f 
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8 umpire therein named (a). And experience having ſhewn the 
x great uſe of theſe peaceable and domeſtic tribunals, eſpecially 


in ſettling matters of account, and other mercantile tranſacti- 
ons, which are difficult, and almoſt impoſſible to be adjuſted 
on a trial at law; the legiſlature has now eſtabliſhed the uſe 
of them, as well in controverſies where cauſes are depending, 
as in thoſe where no action is brought, and which ſtill de- 
dend upon the rules of the common law: enacting, by ſta- 
tute 9 & 10 W. III. c. 15. that all merchants and others, 
ho deſire to end any controverſy, (for which there is no 
other remedy but by perſonal action or ſuit in equity) may 
agree, that their ſubmiſſion of the ſuit to arbitration or umpi- 
age ſhall be made a rule of any of the king's courts of record: 
and, after ſuch rule made, the parties diſobeying the award 
ſhall be liable to be puniſhed, as for a contempt of the court; 
nleſs ſuch award ſhall be ſet aſide, for corruption or other 
miſbehaviour in the arbitrators or umpire, proved on oath to 
the court, within one term after the award is made. And, in 
onſequence of this ſtatute, it is now become a conſiderable 
led part of the buſineſs of the ſuperior courts, to ſet aſide ſuch 
ied, Wawards when partially or illegally made; or to enforce their 
the Wexecution, when legal, by the ſame proceſs of contempt, as 
ice fis awarded for diſobedience to thoſe rules and orders which 
nere Ware iſſued by the courts themſelves. | 


les; (a) Append. No. III. § 6. 
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CHAPTER THE SECOND. 


1 

1 OF REDRESS BY THE MERE OP ERAT T0. 
14 o ff T 
1 1 | 18 
14 | 
|| » remedies for private wrongs, which are affected by: 
3 the mere operation of law, will fall within a very na- 
14 row compaſs: there being only two inſtances of this ſort tha 
. at preſent occur to my recollection; the one that of retainer Mr 
if where a creditor is made executor or adminiſtrator to his debt Mu 
4} or: the other, in caſe of what the law calls a remitter. Ire 
| 5 | | TER in 
1 I. If a perſon indebted to another makes his creditor uu 
1 debtee his executor, or if ſuch creditor obtains letters of ad-or 
i ' miniſtration to his debtor ; in theſe caſes the law gives him Hd 
1 remedy for his debt, by allowing him to retain ſo much a 

4} will pay himſelf, before any other creditors whoſe debts aw I 
1 of equal degree (a). This is a remedy by the mere act d= 
5 law, and grounded upon this reaſon; that the executor cant 
16 not, without an apparent abſurdity, commence a ſuit again, 
il himſelf as repreſentative of the deceaſed, to recover thu bf 
14 which is due to him in his own private capacity: but, havinggmi 
4 the whole perſonal eſtate in his hands, ſo much as is ſuft: 

1 cient to anſwer his own demand is, by operation of law 

| applied to that particular purpoſe. Elſe, by being mad 

# executor, he would be put in a worſe condition than 1 
1. tis 

j l lle 

[| () 1 Rell. Abr. 922 Plowd. 543. 
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e reſt of the world beſides. For, though a rateable pay- 
nent of all the debts of the deceaſed, in equal degree, is clearly 
e molt equitable method, yet as every ſcheme for a pro- 

ortionable diſtribution of the aſſets among all the creditors 

ath been hitherto found to be impraCticable, and productive 
more miſchiefs than it would remedy, fo that the creditor 
ho firſt commences his ſuit is entitled to a preference in pay- 
ent; it follows, that as the executor can commence no 
it, he muſt be paid the laſt of any, and of courſe mult loſe 
s debt, in caſe the eſtate of his teſtator ſhould prove inſol- - 
nt, unleſs he be allowed to retain it. The doctrine of re- 
nner is therefore the neceſſary conſequence of that other 
octrine of the law, the priority of ſuch creditor who firſt 
mmences his action. But the executor ſhall not retain his 
n debt, in prejudice to thoſe of a higher degree: for the 
w only puts him in the ſame fituation as if he had ſued 
mſelf as executor, and recovered his debt; which he never 
uld be ſuppoſed to have done, while debts of a higher na- 
re ſubſiſted. Neither ſhall one executor be allowed to re- 
in his own debt, in prejudice to that of his co-executor in 
jual degree; but both ſhall be diſcharged in proportion (b). 

or ſhall an executor of his own wrong be in any caſe permit- 
d to retain (). : 


Il. 


ts ar II. RATT und is where he, who hath the true b doopeſty or 
5 proprietatis in lands, but is out of poſſeſſion thereof, and 
ath no right ta enter without recovering poſſeſſion in an ac- 
n, hath afterwards the freehold caſt upon him by ſome 
bſequent, and of courſe defective, title: in this caſe he is 
mitted, or ſent back, by operation of law, to his antient 
d more certain title (d). The right of entry, which he 
ith gained by a bad title, ſhall be zp/ſo facto annexed to his 
mherent good one; and his defeaſible eſtate ſhall be 
ly defeated and annulled, by the inſtantaneous act of 
u, without his participation or conſent (e). As if A diſ- 
iſesB, that is, turns him out of poſſeſſion, and dies, leaving a 

ſon 


) Viner. Abr. t. Executers. D. 2. (4) Litt. & 689. 
) 5 Rep. 30. (e) Co. Litt. 358. Cro. Jac 489. 
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benen from entering thereon till he proves his right in an uM 
tion: now, if afterwards C, the heir of the diſſeiſor, makes; \ 


law, was allowed, is ſomewhat ſimilar to that given in ti 


whom he can bring an action, to eſtabliſh his prior git 


and condition than in a worſe. Nam quod remedio deſi 


20 | PRIVATE ' Boogli 
ſon C; hereby the eſtate deſcends to C the ſon of A, and B 


leaſe for life to D, with remainder to B the diſſeiſee for lik 
and D dies; hereby the remainder accrues to B, the diſſeiſæ i 
who thus gaining a new freehold by virtue of the remainde 
which is a bad title, is by act of law remitted, or in of li 
former and ſurer eſtate (f). For he hath hereby gained 
new right of poſſeſſion, to which the law immediately a 
nexes his antient right of property 


IF the ſubſequent eſtate, or right of poſſeſſion, be gaine 
by a man's own act or conſent, as by immediate purcha 
being of full age, he ſhall not be remitted. For the takin 
ſuch ſubſequent eſtate was his own folly, and ſhall be Jooke 
upon as a waiver of his prior right (g). Therefore it ist 
be obſerved, that to every remitter there are regularly thek 
incidents; an ancient -right, and a new defeaſible eſtate i 
freehold, uniting in one and the ſame. perſon ; which defea 
ſible eſtate muſt be caſt upon the tenant, not gained by hi 
own act or folly. The reaſon given by Lyttleton (h), wh 
this remedy, which operates ſilently and by the mere att d 


preceding article; becauſe otherwiſe he who hath right wouli 
be deprived of all remedy. For as he himſelf is the peri 
in poſſeſſion of the freehold, there is no other perſon agaiil 


And for this cauſe the law doth adjudge him in by zemitter 
that is, in ſuch plight as if he had lawfully recovered tit 
ſame land by ſuit. For, as lord Bacon obſerves (i), the be 
nignity of the law is ſuch, as when, to preſerve the princ 
ples and grounds of law, it depriveth a man of his remeſ 
without his own fault, it will rather put him in a better deg 


tuitur, ipſa re valet ; fi culpa abſit. But there ſhall be 


remitter to a right, for which the party has. no my 


(f) Finch. l. 194, Litt. S. 683. (b) F. 661. 
(6) Co. Litt. 348. 350, 


(i) Elem, c. 9. 


N 23) „ 21 
action (k) : 28 if the iſſue in tail be barred by the fine or 
arranty of his anceſtor, and the freehold is afterwards caſt 
pon him, he ſhall not be remitted to his eſtate tail (1) : for 
e operation of the remitter is exactly the ſame, after the 
ion of the two rights, as that of a real action would have 
en before it. As therefore the iſſue in tail could not by any 
ion have recovered his antient eſtate, he ſhall not recover 
by remitter. 


And thus much for theſe extrajudicial remedies, as well 
r real as perſonal injuries, which are furniſhed by the law, 

here the parties are ſo peculiarly circumſtanced, as not to be 
le to apply for redreſs in the uſual * Nr methods to 
e courts of public juſtice. 


(k) Co. Litt, 349. (1) Moor. 113. 1 And, 286. 
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ceſs of the law being in general the only inſtrument, by whi 


more expeditious remedy, than the formal proceſs of a 


22 EE RFI, | Book I 


CHAPTER THE DHIKMD 


Or COURTS 18% GENERAL, 


"HE next, and principal biegt ol our enquities l 
redreſs: of injuries by ſuit in courtsi wherein the ad 
the parties and the act of law, co- operate; the act 3 4 
ties being neceſſary to ſet the law in motion, and by;th 


the parties are enabled · to procure a certain and adequaten 
dreſs. | 


Ax o here it will not be improper to obſerve, that althoug 
in the ſeveral caſes of redreſs by the act of the parties ment 
oned in a former chapter (a), the law allows an extrajudid 
remedy, yet that does not exclude the ordinary courſe of | 
tice : but it is only an additional weapon put into the han 
of certain perſons in particular inſtances, where natural eq 
ty or the peculiar circumſtances of their ſituation required 


court of judicature can furniſh. Therefore, though I mi 
defend myſelf, or relations, from external violence, I 
am afterwards entitled to an action of aſſault and batter 
though I may retake my goods, if I have a fair and pea 
ble opportunity, this power of recaption does not debar! 
from my action of trover or detinue: I may either enter 
the lands, on which I have a right of entry, or may demd 
poſſeſſion by real action: I may either abate a nuſance 
my own authority, or call upon the law to do it for me 


may diſtrein for rent, or have an action of debt, at my 
optic 


(a) eh. 1; 


a 
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ption : if I do not deſtrein my neighbour's cattle damage-ſea- 
ant, I may compel him by action of treſpaſs. to make me a 
ir ſatis faction: if a heriot, or a deodand, be withheld from 
ge by fraud or force, L may, recover it though I never ſeiſed 
And with regard to accords and arbitrations, theſe, in 
ger nature being merely an agreement or compromiſe, muſt 
xdiſputeably: ſuppoſe a, previous right of obtaining redreſs 
"me other way, which is given up by ſuch agreement. But as 
> remedies by the mere operation of law, thoſe are indeed giv- 
| becauſe no remedy can be miniſtered by ſuit or action, 
ahout running into the palpable abſurdity;of,a-man's bring- 
gan action againſt himſelf: the two caſes: wherein they 
appen being ſuch, wherein the only poſſible legal remedy. 
ould be directed acgainſte the; very perſon himſelf who ſeeks 
lief. 


I all other caſes, it is IN and: indiſputable rule, that 
gere there is a legal right, there is alſo a legal. remedy, by, 
Wit. or action at law, whenever that right is inxvaded. And, 
beating of theſe remedies, by ſuit in courts, I, ſhall. purſue. 
e following method: firſt, I ſhall conſider the nature and 
veral ſpecies. of courts. of juſtice: and, ſecondly, I ſhall 


hauf pint out in which of thoſe courts, and in what manner, the 
per remedy: MAY, be had for any private injury; or, in. 
ſuirel ker words, what injuries are cognizabler, and how, e 
of , in each raſpeft ue ſpocies of courts. 


FrRsT than of Ne zu ieee had bereim vp willen 
ler, firſt, their nature and incidents in general; and, then, 
e ſeveral ſpecies of them, erected and W * 
ws of England, 


A courT-is „ juſtice is judi- 
ally adminiſtered (b) . And, as by our excellent conſtitution, 
e ſole executive power of che laws is veſted . in the perſon of 
e king, it will follow that all courts of juſtice, * 

um 


() co. Litt, 58. 
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tion of juſtice between ſubje& and ſubject, the law hath 2 


ſtituted to enquire only, others to hear and determine; ſom 
to determine in the firſt inſtance; others upon appeal and b 


proceedings are enrolled in parchment for a perpetual mem 
rial and teſtimony: which rolls are called the records of th 


24 PRIVATE Boo Il 
medium by which he adminiſters the laws, are derived 
the power of the crown (c). For whether created by a i 
- parliament, or letters patent, or ſubſiſting by preſcriptia 7 
(the only methods by which any court of judicature (d) aff 
exiſt) the king's conſent inthe two former is expreſsly, and ii 
the latter impliedly, given. In all theſe courts the king is ſw 
poſed in contemplation of law to be always preſent ; but as u 
is in fact impoſſible, he is there repreſented by his judge 
whoſe oo is N an emianation of the royal prerogative, 


* 


For the more ſpeedy, univerſal, and impartial actinic 


pointed a prodigious variety of courts, ſome with a more 
mited, others with a more extenſive juriſdiction; ſome con 


way of review. All theſe in their turns will be taken nt 
tice of in their reſpective places: and I ſhall therefore hen 
only mention one diſtinction, that runs throughout them all 
wiz. chat ſome of them are courts of record, others not n 
cord. A court of record is that where the acts and judicil 


court, and are of ſuch high and ſupereminent authority, thi 
their truth is not to be called in queſtion. For it is a ſettlel 
rule and maxim that nothing ſhall be averred againſt a recorl 
nor ſhall any plea, or even proof, be admitted to the contrs 
ry (e). And if the exiſtence of a record be denied, it ſhall b 
tried by nothing but itſelf; that is, upon bare inſpeCtiat 
whether there be any ſuch record or no; elſe there would be 
no end of diſputes. But, if there appear any miſtake of ti 
elerk in making up ſuch record, the court will direct him . 
amend it. All courts of record are the king's courts, in right 
of his crown and royal dignity (f), and therefore no other cout 


hath authotity to fine or Oy ſo that the very erection a 
5 / cM 


© Bee book I. ch, 7. (e) Ibid. 
(d) Co. Litt. 260. (f) Finch. I. 231. 


it inſtantly a court of record (g). A court not of record is the 
court of a private man; whom the law will not intruſt with 
any diſcretionary power over the fortune or liberty of his fel⸗ 
low - ſubjects. Such · are the courts- baron incident to 

manor, and other inferior juriſdictions: where the proceedings 


the truth of the matters therein contained ſhall, if diſputed, 
be tried and determined by a jury. Theſe courts can hold no 


tro the value of 4053 nor of any forcible injury whatſoever, not 
u having any N to arreſt the perſon of = defendant ( & 


IN every court there muſt a at leaſt thee conſtituent parts, 


ſom te actor, reus, and judex : the actor, or plaintiff, who com- 


nd HHplains of an injury done; the reus, or defendant, who is called 


n nogupon to make ſatis faction for it; and the judex or judicial 


dower, which is to examine the truth of the fact, to deter- 
n A ne the law ariſing upon that fact, and, if any injury appears 
of 0 o have been done, to aſcertain and by its officers to apply the 
Gel emedy. It is alſo uſual in the ſuperior courts to have attor- 
mm eys, and advocates or counſel, as aſſiſtants, 


eco dhe civilians and canoniſts (i). And he is one who is put in 
Wie place, ſtead, or furn of another, to manage his matters of 
ans. Formerly every ſuitor was obliged to appear in perſon, to 
roſecute or defend his ſuit, according to the old Gothic con- 
bitution(k) unleſs by ſpecial licence under the king's letters pa- 
nt (1). This is ſtill the law in criminal caſes. And an idiot can- 
ot to this day appear by attorney, but in perſon (m) for he hath 


_ ot diſcretion to enable him to appoint a proper ſubſtitute: and 
1 Vol. III. B | upon 
tion 0 18 


(g) Salk. 200. 12 Mod. 388. (h) 2 Inſt. 311. 
0 Pope Zoniface VIII, in 6 Decretal. i. 3. f. 16. C. 3. ſpeaks 
* procuratoribur, qui in aliquibus partibus attornati auncu- 
bantur. “? (Ek) Stiernhook de jure Goth. I. 1. c. 6. 
or (m) Ibid, 27. 


a new on juriſdifion with power of fine or impriſonment makes 


are not enrolled or recorded: but as well their exiſtence as 


plea of matters cognizable by the common law, unleſs under 


AN attorney at law anſwers to the procurator, or proct or, 


ö 
| 
' 
| 
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- they ſhall admit the beſt plea in his behalf that any one preſent 


whereof the firſt is ſtatute Weſt. 2. c. 10. that attorneys may 
be made to proſecute or defend any action in the abſence of 


a regular corps; they are admitted to the execution of their 


and animadverſion of the judges. No man can practiſe as an 


is alſo neceſſary to be admitted a ſolicitor therein: and by the 


Boox III. 


upon his being brought before the court in ſo defenceleſs a con. 
dition, the judges are bound to take care of his intereſts, and 


can ſuggeſt (n). But, as in the Roman law, © cum olim inuju 
« fuſſet, alterius nomine agi non poſſe, ſed, quia hoc non miniman 
<< incommoditatem habebat, coeperunt homines per procuratore 
« litigare (o), ſo with us, upon the ſame principle of conye- 
nĩence, it is now permitted in general, by divers antient ſtatutes, 


the parties to the ſuit. Theſe attorneys are now formed into 


office by the ſuperior courts of Weſtminſter-hall ; and are.in 
all points officers of the reſpective courts in which they ar: 
admitted: and, as they have many privileges on account of their 
attendance there, ſo. they are.peculiarly ſubject to the cenſure 


attorney in any of thoſe. courts, but. ſuch as is admitted ani 
ſworn.an attorney of that particular court: an attorney of th 
court. of king's bench cannot praftiſe in the court of .common 
pleas; nor vice verſa. To practiſe in the court of chanceryit 


ſtatute 22 Geo. II. c. 46. no perſon ſhall act as an attorney at 
the court of quarter ſeſſions, but ſuch as has been regularly ad. 
mitted in ſome ſuperior court of record. S0 early as the 
ſtatute 4 Hen. IV. c. 18. it was enacted, that attorneys ſhould 
be examined by the judges, and none admitted but ſuch as ver 
virtuous, learned, and fworn to do their duty. And many ſub: 
ſequent ſtatutes (p) have. laid them under farther regulations 


OF. adyocates, or (as we generally call them) counſel, the 
are two ſpecies or degrees; barriſters, and ſerjeants. The fa mi. 
mer are admitted after a conſiderable period of ſtudy, or at leaf 
ſtanding, in the inns of court (q); and are in our old books ſtile 

appren 


(o) Inft, 4. tit. 10. 1 
2 Geo, II. c. 23. 22 Geo. 
00 See vol. I. introd. $. 1. 


[n) Bro. Abr. 1. ideet. 1. 
Jac. I. c. 7. 12 Geo. I. c. 29. 
c. 46, 23 Ceo, II. c. 26, 
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e pprentices, apprexticii ad lagem, being logkedupon as mere] 
\ WY {earners, and nat qualified to execute the full office.of.an-advo- 
dee till they were fixteen years ſtanding at which time, ac. 
cording. to Forteſcue (r)z, they might be called to the ftate and 
degree of ſerjeants, or ſer viantes ad lem. How antient and 
honourable this ſtate and degree is, the form, ſplendor, and 
profits attending it, have been ſo fully diſplayed by many learn- 
ed writers (s), that they need not be here enlarged on. I ſhall 
only obſerve, that ſerjeants at la are baund by a ſolemn oak 
(t) to do their duty to their clients: and that by cuſtom: (u) the 
judges of the courts of Weſtminſter are always admitted 
el into this venerable order, before they are advanced to» the 
in bench; the original of which was probably te qualify the puiſue 
are barons of the exchequer to become juſtices of aſſiſe, according 
heir to the exigence of the ſtatute of 14 Edw. III. c. 16. From 
Cure both theſe degrees ſome are uſually ſelected to be his majeſtys 
u counſel learned in the law; the two principal of whom are 
aul called his attorney, and ſolicitor general. The fütſt kings 
the counſel, under the degree of ſerjeant; was ſir Francis Bacon, 
mon who was made ſo honoris cauſa, without either patent or fee 
y (); ſo that the firſt! of the modern order (who are now the 
y the 
ey a 
yad 
8 the 
hould 
$ well 


ſworn ſervants of the crown, with a ſtandingſalary) ſeems to 
have been fir. Francis Narth, afterwards-lord:keeper of the 
great ſeal to king Charles II (x). Theſeking's counſel anfwer 
in ſome meaſure to che adyocates of the revenue; adwocaty ſiſei, 
among the Romans. For they muſt not be employed in any 
cauſe againſt the crown without ſpecial licence; in which re- 
ſtriction they agree with the adyocates of the fiſc (y): but in 
the imperial law the prohibition was carried ſtill farther, and 
perhaps was more for the dignity of the ſovereign; for, ex- 
cpting ſome peculiar cauſes, the fiſcal advocates were not per 
Nitted to be at all concerned in private ſuits between ſubject and 

45470 rennen ſubject. 
(r) De L. L. c. go. (0) Forteſe. ibid. io Rep. pref. Dag» 
al. Orig. Jurid. To which may be added a tract by the late 
erſeant Wynne, printed in 176g, intitled, Obſervations touch- 
' ing the antiquity and dignity of the degree of ſerjeant at law.“ 
t) 2 Inſt, 214. (u) Forteſc. c. go. (w) See his let- 


256, 9) See his life by Roger North. v. ( 
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king's attorney general, but uſually next after his majeſty's 


the practiſere. 


recorder of London. 


28 PRIVATE. Book III. 
ſubje& (2). A cuſtom has of late years prevailed of granting 
letters patent of precedence to ſuch barriſters, as the crown 
thinks proper to honour with that mark of diſtinction: where. 
by they are entitled to ſuch rank and pre-audience (a) as are 
aſſigned in their reſpective patents; ſometimes next after the 


counſel then being. "Theſe (as well as the queen's attorney and 
ſolicitor general) (b) rank promiſcuouſly with the king's coun- 
ſel, and together with them fit within the bar of the reſpeRQiye 
courts: but receive no ſalaries, and are not ſworn; and there. 
fore ate at liberty to be retained in cauſes againſt the crown, 
And al other ſerjeants and barriſters indiſcriminately (except 


in the court of common pleas, where only ſerjeants are adniit. 
ted) may take upon them the protection and defence of any fl. 
ſuitors, whether plaintiff or defendant, who are therefore call. 
ed their clients, like the dependants upon the antient Roman 


orators. Theſe indeed practiſed gratis, for honour merely, 
or at moſt for the ſake of gaining influence: and ſo likewiſ: 
is eſtabliſhed with us (c), that a counſel can maintain no ac- 
tion for his fees; which are given not as locatio wel conduct, 
but as guiddam honorarium ; not as a ſalary or hire, but as 
mere gratuity, which a counſellor cannot demand without do- 
ing wrong to his reputation (d): as is alſo laid down with regard 
to advocates in the civil law (e), whoſe honorarium was direct. 
ed by a decree of the ſenate not to exceed in any caſe ten 

Eat brinotnras od opt Tg: wed WOT onda. thouſand 


— 


(2) Cod. 2. 7. 13. (a) Pre- audience in the courts is rec: 
koned of ſo much conſequence, that it may not be amiſe to ſub- 
Join a ſhort table of the precedence which uſually obtains among 
1. The-king's premier ſerjeant, (ſo conſtituted 
by ſpecial patent.) 2. The king's antient ſerjeant, or the eldel: 
among the king's ſerjeants, 3. The king's advocate genen 
4. The king's attorney general. 5. The king's ſolicitor gener! 
6. The king's ſerjeants. 7. The king's counſel, with the 
queen's attorney and folicitor.” 8. Serjeants at law. 9. Tit 
10. Advocates of the civil law. 11. Bi 
riſters. - In the court of exchequer two of the moſt experience 
barriſters, called the pe-man and the !ub-man,' (from the place 
in which they ſit)have alſo a precedence in motion. © (b) Sell 
tit. hon. 1.6. ) (e) Davis pref. 22. 1 Chan. Rep. 3. 
(d) Davis. 23. Io 1 
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thouſand ſeſterces, or about 30l. of Engliſh money oY And, 
in order to encourage due freedom of ſpeech i in the lawful de- 
fence of their clients, and at the ſame time to give a check to 
the unſeemly licentiouſneſs of proſtitute and illiberal men (a 
few of whom may ſometimes infinuate themſelves even into 
the moſt honourable profeſſions) it hath been holden that a 
counſel] is not anſwerable for any matter by him ſpoken, rela- 
tive to the cauſe in hand, and ſuggeſted in his client's inſtructi- 
ons; although it ſhould refle& upon the reputation of ano- 
ther, and even prove abſolutely groundleſs: but if he menti- 
ons an untruth of his own invention, or even upon inſtructi- 
ons, if it be impertinent to the cauſe in hand, he is: then liable 
"Wi to an action from the party injured (g). And counſel guilty 
or deceit or colluſion are puniſhable by the ſtatute Weſtm. 1. 
3 Edw. I. c. 28. with impriſonment for a year and a day, and 
perpetual ſilence in the courts : a puniſhment ſtill ſometimes 
inflited for groſs miſdemeſnors in practice (0. * 


ac- {f) Tac. aun. l. 11. (g) Cro. Jac. 90. 5 (00 Reym. 7e. 
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univerſally eſtabliſhed courts of common law and equity; the 


little courts however communicated with others of a large 
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CHAPTER THE FOURTH. - 


Or Tuz PUBLIC COURTS or COMMON 
I LAW and EQUITY. 


F 


E are next to conſider the ſeveral ſpecies and diſtinc- 

tions of courts of juſtice, Which are acknowledged and 
uſed in this kingdom. And theſe are either ſuch as are of 
public and general juriſdiction throughout the whole realm; 
or ſuch as are only of a private and ſpecial juriſdiction in ſome 
particular parts of it. Of the former there are four ſorts; the 


eccleſiaſtical courts; the courts military; and courts mari- 
time. And, firſt, of ſuch public courts as are courts of com- 
mon law or equity. 


THe policy of our antient conſtitution, as regulated and / 
eſtabliſhed by the great Alfred, was to bring juſtice home to“ 
every man's door, by cbnſtituting as many courts of judica- “ 
: 10 | 


ture as there are manors and townſhips in the kingdom; 
wherein injuries were redreſſed in an eaſy and expeditious 
manner, by the ſuffrage of neighbours and friends. Thel Her 


juriſdiction, and thoſe with others of a ſtill greater power; 
aſcending gradually from the loweſt to the ſupreme cours, 
which were reſpectively conſtituted to correct the errors of 
the inferior ones, and to determine ſuch cauſes as by ret 
fon of their weight and difficulty demanded a more ſolemn 


diſcuſſion, The courſe of juſtice flowing in large 275 
| om 
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from the king, as the fountain, to his ſuperior courts of record; 


and being then ſubdivided into ſmaller channels, till the whole 
and every part of the kingdom were plentifully watered and 


refreſhed. An inſtitution that ſeems highly agreeable to the 


dictates of natural reaſon, as well as of more enlightened | po- 
licy; being equally ſimilar to that which prevailed in Mexico 
and Peru before they were diſcovered by the Spaniards; and 
that which was eſtabliſhed in the Jewiſh republic by Moſes. 


In Mexico each town and province had its proper judges, - | 


— 


N who heard and decided cauſes, except when the point in liti- - 


gation was too intricate for their determination; and then it 


was remitted to the ſupreme court of the empire, eſtabliſhed 


in the capital, and conſiſting of twelve judges (a). Peru, ac- 
cording to Garcilaſſo de Vega (an hiſtorian deſcended from the 


antient Incas of that country) was divided into ſmall diſtricts 


ne- containing fen families each, all regiſtered, and under one 


and BW magiſtrate; who had authority to decide little differences and 


e of Wpuniſh petty crimes. Five of theſe compoſed a higher claſs 


Im; {Wor y families; and two of theſe laſt compoſed another call. - 


ome ed a hundred... Ten hundreds conſtituted the largeſt diviſion, 
the conſiſting of a thouſand families; and each diviſion had its 


the ſeparate judge or magiſtrate, with a proper degree of ſubor- 


ari- dination (b). In like manner we read of Moſes, that, find- 


om- ing the ſole adminiſtration of juſtice too heavy for him, he 


« choſe able men out of all Iſrael, ſuch as feared God, men 


Hof truth, hating covetouſneſs; and made them heads over 
and “ the people, rulers of 8 of hundreds, rulers 
ne “ of fifties, and rulers of tens: and they judged the people 
dicz - “ at all ſeaſons; the hard cauſes they brought unto Moles, 
lom; but every ſmall matter they judged themſelves (c). Theſe 
tious inferior courts, at leaſt the name and form of them, ſtill 
Pheſe continue in our legal conſtitution: but as the ſuperior courts 
arge: ct record have in practice obtained a concurrent original 
wer; juriſdiction with theſe ; and there is beſides a power of re- 


hurts Moving plaints or n thither from all the inferior juriſ- 
"rs of lictions 3 9 theſe accounts (among * it has happened 
rea- B + that 
zlemi | | 

rear () Mod, Un, Hiſt, xxxvili. 469. (b) id. xxxix, 14. 


e Excd, c. 18. 
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32 P14 ATR Book It 
that theſe petty tribunals have fallen into decay, and almoſt 
into oblivion : whether for the better or.the worſe, may be 
matter of ſome ſpeculation; when we conſider, on the one 
hand the encreaſe of expence and delay, and on the other the 
more upright and impartial deciſion, that follow from this 
change of juriſdiction. 


Tus der I ſhall obſerve in diſcourſing 40 i ſeveral 


- courts, conſtituted for the redreſs of civil injuries, (for with 


thoſe of a juriſdiction merely criminal I ſhall not at preſent con. 


cern myſelf) will be by beginning with the loweſt, and thoſe 


whoſe juriſdiction, though public and generally diſperſed 
throughout the kingdom, is yet, (with regard to each particu- 
lar court) confined to very narrow limits ; and fo aſcending gra- 
dually to thoſe of the moſt extenſive and tranſcendent power, 


I. Txt loweſt, and at the ſame time the moſt expeditious, 
court of juſtice known to the law of England is the court of 
piepoudre, curia pedis pulverizati: ſo called from the duſty 
feet of the ' ſuitors; or according to fir Edward Coke (d), 
becauſe juſtice is there done as ſpeedily as duſt can fall from 
the foot. Upon the ſame principle that juſtice among the 


'Jews was adminiſtered in the gate of the city (e), that the 


proceedings might be the more ſpeedy, as well as public, 
But the etymology given us by a learned modern writer (f) is 
much more ingenious and ſatis factory; it being derived, ac- 
cording to him, from pied puldreaux a pedlar, in old French, 
and therefore ſignifying the court of ſuch petty chapmen as 
reſort to fairs or markets. It is a court of record, incident to 
every fair and market; of which the ſteward of him, who 
owns or has the toll of the market, is the judge. It was inſti 
tuted to adminiſter juſtice for all injuries done in that very fair 
or market, and not in any preceding one. So that the injury, 
muſt be done, complained of, heard, and determined, within 


the compaſs of one and the ſame day. The court hath 
| cognizance 


(4) 4 Inſt. 272. le) Ruth. c. 4. (f) Barrington's 
oble: vat, on the ſtat. 337. 
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cognizance of all matters that can poſſibly ariſe within the pre · 
cinct of that fair or market; and the plaintiff muſt make oath 
that the cauſe of action aroſe there (g). From this cou 2 
writ of error lies, in the nature of an appeal, to the courts at 
Weſtminſter (h). The reaſon of its inſtitution ſeems te 
have been, to do juſtice expeditiouſly among the variety of 
perſons, that reſort from diſtant places to a fair or market: 


a ſince it is probable that no other inferior court might be able to 

* (rye its proceſs, or execute its judgments, on both or per- 

0 haps either of the parties; and therefore, unleſs this court had 
y | been erected, the complaint muſt neceſſarily have reſorted, 
u. eren in the firſt inſtance, to ſome ſuperior judicature. 


II. The i is a court incident to every manor in 
the kingdom, to be holden by the ſteward within the ſaid ma- 
nor. This court-baron is of two natures (i): the one is a 

cuſtomary court, of which we formerly ſpoke (k), appertain- 

ik ing entirely to the copyholders, in which their eſtates are tranſ- 

4); ferred by ſurrender and admittance, and other matters tranſ- 
on MW adted relative to their tenures only. The other, of which 
the we now ſpeak, is a court of common law, and it is the court 
the of the barons, by which name the freeholders were ſometimes 
Nic, antiently called; for that it is held before the freeholders who 
ris i ſuit and ſervice to the manor, the ſteward being rather 
ac- de regiſtrar than the judge. Theſe courts, though in their 
ach, nature diſtinet, are frequently confounded together, * 
n a ourt we are now conſidering, v22. the freeholder's court, was 
nt to compoſed of the lord's tenants, who were the pares of each 
ho other, and were bound by their feodal tenure to aſſiſt their 
a lord in the diſpenſation of domeſtic juſtice. This was for- 
merly held every three weeks; and its moſt important buſineſs is 
to determine, by writ of tight, all controverhes relating to 
the right of lands within the manor. It may alſo hold plea | 
of any perſonal actions, of debt, treſpaſs on the caſe, or tha 
ke, where the debt or damages do not amount to forty ſhil- 
3 lings. 


de) Stat, 19 Edw. IV. c. 2. (h) cr Blix. 773. (i) Ca. 
Lit, 58, (k) Book 11, ch, 4. ch. 6. and ch. 42. 
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curiam, according to the nature of the ſuit (q). After judg- 


oer 


"We PRIVATE Book IN. 
lings (1). Which is the ſame ſum, or three marks, that 
bounded the juriſdiction of the antient Gothic courts in their 
loweſt inſtance, or fierding-courts, ſo called becauſe four were 
inſtituted within every ſuperior diſtrict or hundred (m). But 
the proceedings on a writ of right may be removed into the 
Fougey court by a precept from the ſheriff called a tolt (n), 

« quia tollit atgue eximit cauſam e curia baronum (o). And the 
proceedings in all other actions may be removed into the 
ſuperior courts by the king's writs of pone (p ), or accedas ad 


ment given, a writ alſo of falſe Judgment (r) lies to tlie courts 
at Weſtminſter to rehear and review the cauſe, and not a 
writ of error; for this is not a court of record : and therefore 
in all theſe writs of removal, the firſt direction given is to cauſe 
the plaint to be recorded, recordari facias loquelam. 


III. A HUNDRED court is only a larger court-baron, being 
held for all the inhabitants of a particular hundred inſtead of 
a manor. The free ſuitors are here alſo the judges and the 
ſteward the regiſtrar, as in the cauſe of a court baron. It 
is Iikewiſe no court of record; reſembling the former in all 


points, except that in point of territory it is of a greater © 
juriſdiction (s). This is ſaid by fir Edward Coke to har 
been derived out of the county court for the eaſe of the peo- ; 
ple, that they might have juſtice done to them at their own - 
doors, without any charge or loſs of time (t) : but its inſtitu- g 
tion was probably coeval with that of hundreds themſelves, : 
which were formerly obſerved (v) to, have been introduced # 
though not invented by Alfred being derived from the polit 75 
of the antient Germans. The centeni, we may remember, were : 
the principal inhabitants of a diſtrict compoſed of different n 
- villages, originally i in number an hundred, but afterwards only 10 

| called 

. Finch 248. (m) Stiernhock de jure Cub / 1. C4 
(n) F. N. B. 3, 4. See append. No. I. C 2. (o) 3 Rep. 
Pref. (p) See Append, No. I. S. 3. (q) F. N. B. 4 wa 
70. Finch. I. 444, 445. (r) F. N. B. 18. (s) Finch 1 
i. 248 4 Inſt, 267. [t) 2 loſt. 71. (sv) Vol. I. i. * 


tiod. F. 4. 
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called by that name (u); and who probably gave the ſame 
denomination to the diſtrict out of which they were choſen. 
Cæſar ſpeaks poſitively of the judicial power exerciſed in their 
hundred-courts and courts-baron. ** Principes regionum, atque 
« pagorum, (which we may fairly conſtrue, the lords of 
hundreds and manors ) © inter ſuos jus dicunt, controverfiaſque 
« ninuunt (W). And Tacitus, who had examined their conſti- 
the tution ſtill more attentively, informs us not only of the au- 
11 chority of the lords, but of that of the centeni the hundred- 
g. N ors, or jury; who were taken out of the common freehold- 
wth ers, and had themſelves a ſhare in the determination. Eli 
ta © guntur in conciliis et principes, qui jura per pagos wicoſque 
for i reddunt: center ſingulis, ex plebe comes, confilium ſimul 
zue et auctoritas, adſunt (x). This hundred-court was deno- 
minated haereda in the Gothic conſtitution (y). But this 
court, as cauſes are equally liable to removal from hence, as 
ing from the common court- baron, and by the ſame writs, and 
dak may alſo be reviewed by writ of falſe judgment, is therefore 
che fallen into equal diſuſe with regard to the trial of actions. 


* IV. THE county court is a court incident to the juriſdicti- 
on of the ſheriff. It is not a court of record, but may hold 
pleas of debt or damages under the value of forty ſhillings (2). 
Over ſome of which cauſes theſe inferior courts have, by the 
i expreſs words of the ſtatute of Glouceſter (a), a juriſdic- 
Em- bon totally excluſive of the King's ſuperior courts. For 
in order to be entitled to ſue an action of treſpaſs for goods 


OY before the king's juſticiars, the plaintiff is directed to make 
ali affidavit that the cauſe of action does really and bonn 


fide amount to 40s: which affidavit is now unaccounta- 
bly diſuſed (b), except in the court of exchequer. The ſtatute 
alſo 43 Eliz. c. 6. which gives the judges in all perſonal ac- 
ale tons where the jury aſſeſs leſs damages than 40s. a power 


z Rep, (u) C-ntexi- ex fingulir pagis ſunt, idgue ipſum inter ſuat voc 

B. „%; et, quod primo numeros fuit, jam nomen et honor eff. Tac. 

Finch Gf nor. Germ, c. 6. (w) De bell. Gall. I. 6. c. 22, (x) De 

1, i German, c. 13. (y) Stiernhook, I. 1. c. 2. (2) 
4 laſt, 266. (a) 6 Edw. I. c. 8. (0) a laſt, 391. 
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actions, and of all perſonal actions to any amount, by virtue 


acts of parliament at the end of every ſeſſion were wont to be 


' mitatus, or in full county court. By the ſtatute 2 Edw. VI. 


antient ufsce, as appears from the laws of king Edward the Wc 


75 PRIVATE Book III. 
to certify the fame and abridge the plaintiff of his full coſts, 
was alſo meant to prevent vexation by litigious plaintiffs; 
who, for purpoſes of mere oppreſſion, might be inclinable to 
inſtitute ſuits in the ſuperior courts for injuries of a trifling 
value. The county court may alſo hold plea of 1 many real 


of a ſpecial. writ called a juſticies; which is a writ empower. 
ing the ſheriff, for the ſake of diſpatch, to do the ſame juſtice 
in his eounty court, as might otherwiſe be had at Weſtminſter 
(e). Thefrecholdersof the county are the real judges in this 
court, and the ſheriff is the miniſterial officer. The great 
conflux. of freeholders, which are ſuppoſed always to attend 
at the county court, (which Spelman calls forum plebetae jufti- 
tae et theatrum comitivae poteftatis ) (d) is thereaſon why all 


there publiſhed by the ſheriff; why all outlawries of abſcond- 
ing offenders are there proclaimed; and why all popular elec. 
tions which the freeholders are to make, as formerly of ſheriff; 
and conſervators of the peace, and ſtill of coroners, verde. 
rors, and knights of the thire, muſt ever be made in pleno co. 


c. 25. no county court ſhall be adjourned longer than for one 
month, conſiſting of twenty eight days. And this was alſo the Nie 


elder (e): © praepyitus (that is, the ſheriff) adguartam circi· Nie 
<« ter feptimanam frequentenF<bult concionem celebrato ; curgue Wii 
« jus dicito; liteſque ſingulas dirimito.” In thofe-times the 
county court was a court of great dignity and ſplendor, the 
biſhop and the ealdorman (or earl) with the principal men 
ef the ſhire, ſitting therein to adminiſter juſtice, both in lay 
and eccleſiaſtical cauſes (f). But its dignity was, much im- 
paired, when the biſhop was prohibited and the earl negletted 
to attend it. And, in modern times, as proceedings, are re. Wonc 


moveable from hence into the king's ſuperior courts, by wit My 


of þ2ne or recordare (g), in the . manner as from hundred Mfigh 
 coutth ouſh 
c) Finch. 18. F. N. B. 192, d) e camitalu. 
10 © OEM 2 (f) LL. Eadgari c. 5 (g) F. N. B. 70 


Finch. 446. 


ch. 4. Waos o : 7 
courts, and courts-baron ; and as the ſame writ of falſe judg- : 


ment may be had, in nature of a writ of error; this has occa- 
ones the ſame diſuſe of bringing actions hs.” 


THESE are the ſeveral ſpecies of common law courts, 
which though diſperſed univerſally throughout the realm, are 
nevertheleſs of a partial juriſdiction, and confined to particu- 
Jar diſtricts: yet communicating with, and as it were mem- 
bers of, the ſuperior caurts of a more extended and general 
nature; which are calculated for the adminiſtration of redreſs 


at not in any one lordſhip, hundred, or county only, but through- 
nd eut the whole * at large. Of which ſort is, 
fi- 


V. Tus court of eammon pleas, or, as it is frequently term- 
d in law, the court of common bench. 


BY the antient Saxon conſtitution there was only one ſupe- 
10r court of Juſtice in the kingdom : and that had cognizance 
och of civil and ſpiritual cauſes ; viz. the wittera-gemnte, or 
general council, which aſſembled l or oftener, wherever 
he king kept his Eaſter, Chriſtmas, or Whitſuntide, as well 
do private juſtice as to,conſult upon public buſineſs. At 


the Ilie conqueſt the eccleſiaſtical juriſdiction was: diver ted into 
the other channel; and the Conqueror, fearing danger from 


heſe annual parliaments, contrived alſo to ſeparate their mi- 
iſterial power, as judges, from their deliberative, as counſel- 
ors to the crown. He therefore eſtabliſhed a conſtant court 
n his own hall, thence called by Bracton (h) and other anti- 
nt authors aula regia, or aula regis. This court was compòſed 
i the king's great officers of ftate reſident in his palace, 


im- Id uſually attendant on his perfon : ſuch as the lord high con- 
Qed dle and lord mareſchal, who chiefly prefided in matters of 
e re- enour and of arms; determining according to the law mih- 
writ Nr and the law of nations. Beſides theſe there were the lord 
ired- W's ſteward, and lord great chamberlain ; the ſteward of the 
urts, old; the lord chancellor, whoſe peculir buſineſs it was 


tw 


(h) L 3. . 1 7. 
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| ſtate, the ſecond man in the kingdom, and by virtue of li 


the plenitude of his power grew at length both obnoxious t 


nov forms the eleventh chapter of magna charta, ;andenall 


to keep the king's ſeal, and examine all ſuch writs, grants, and 
letters, as were to paſs under that authority; and the lord high 
treaſurer, who was the principal adviſer in all matters relating 
to the revenue. Theſe high officers. were aſſiſted by certain 
perſons learned in the laws, who were called the king's juſt. 
ciars or juſtices ; and by the greater barons of parliament, al 
of whom had a ſeat in the aula regia, and formed a kind of 
court of appeal, or rather of advice, in matters of great 
moment and difficulty. All theſe in their ſeveral department 
tranſacted all ſecular buſineſs both criminal and civil, and like 
wiſe the matters of the revenue: and over all preſided one 
ſpeciab magiſtrate, called the chief juſticiar, or capitalis juſt 
ciarius totius Angliae; who was alſo the principal miniſter d 


office guardian of the realm in the king's abſence. And thi 
officer it was, who principally determined all the vaſt variety 
of cauſes: that aroſe in this extenſive juriſdiction ; and fron 


the people, and dang e:ous to the goverment which employi 
him (j) 


THis great univerſal court being bound to follow the king! 
houſhold in all his progreſſes and exped;tions, the trial 
common cauſes therein was found very burthenſome to ti 
ſubject. Wherefore king John, who dreaded, alfo the pow 
of the juſticiar, very readily conſented to that article whid 


ce that communiæ placita non ſequantur curiam regis, ſed tenea 
ce tur in aliquo loco certo. This certain place was eſtabliſh: 
in Weſtminſter-hall, the place where the aula regis originalen 
ſate, when the king reſided in that city; and there it Hun 
ever ſince continued. And the court being thus renders; 
fixed and ſtationary, the judges became ſo too, and a ch 
with other juſtices of the common pleas was thereupt 
appointed; with juriſdiction to hear and determine all pit 
of land, and injuries merely civil between ſubject and {ul 


ject. Which critical eſtabliſhment of this principal court 
comm! 


(3) Spelm. Gl. 331, Gib. Hiſt, C. P. introd, 13. 


WRONGS. WED 


Bh. 4+ 


ommon law, at that particular juncture, and that particular 
ace, gave riſe to the inns of court in its neighbourhood ; 
ing nd, thereby collecting together the whole body of the com- ; 
ain on lawyers, enabled the law itſelf to withſtand the attacks _. _ - 


of the canoniſts and civilians, who laboured to extirpate and 
leſtroy it (i). This precedent was ſoon after copied by king 
Philip the Fair in France, who about the year 132 fixed the 
rea WWparliament of Paris to abide - conſtantly in that metropolis ; 
hich before uſed to follow the perſon of the king, wherever _ 
e went, and in which he himſelf uſed frequently to decide 

he cauſes that were the: e depending: but all were then referred 


o the ſole cognizance of the parliament and its learned 
udges (k). And thus alſo in 1495 the emperor Maximilian 


fixed the imperial chamber (which before always travelled 
ith the court and houſhold) to be conſtantly held at Worms, 
rom whence it was afterwards tranſlated. to Spire (I). 


The aula regia being thus ſtripped of ſo conſiderable a 
ranch of its juriſdiction, and the power of the chief juſticiar 
ing alſo conſiderably curbed by many articles in the great 
tharter, the authority of both began to decline apace under 
he long and troubleſome reign of king Henry III. And, in 
arther purſuance of this example, the other ſeveral offices of 
he chief juſticiar were under Edward the firſt (who new mo- 
elled the whole frame of our judicial policy) ſubdivided and 
roken into diſtin& courts of judicature, A court of chivalry 
as ereted, over which the conſtable and mareſchal preſid- 
; as did the ſteward of the houſhold over another, conſti- 
ted to regulate the king's domeſtic ſervants. The high 
eward, with the barons of parliament, formed an auguſt tri- 
unal for the trial of delinquent peers ; and the barons re- 
ved to themſelves in parliament the right of reviewing the 
ntences of other courts in the laſt reſort, The diſtribution 
common juſtice between man and man was thrown into 
 provident an order, that the great judicial officers were 

1 made 


|) See vol. I. introd, S. 1. (k) Mod. Un. Hiſt, xxiii. 395- 
id. xxix 467. | | 


2 — * — 


r 
Rooney > © I 


2 „ 
my n — 
„ n - 
2 j 
4» =" 2 ies "a i Con 
— 2525 — Ir 
4 — 


co 


— eng 
2 — J 


2 — „ „ 
"os PY 3 
7 — ah 9 —— 


a th wh 


2 n l 
> = 
r * * 
* —— 
8 . I eu. oh 1 
* = Ss Ye Dy 


* rr 
* 8 R 
7 * 2 8 WT EO 


Meth coordi —— — 


— EL „ͤ„%ͤ„ a a TE rr HERS 

* — 

N weng 0 
Pe 
-4 


— — 


' oh 
't 
be 
+,4 
. 
if 
. 
i} 
: 
F 
; 
— 14 
_ 
14 
| 
Fu 
1 
= 
? 
; 
| «7 
! 
FT 
5 


| 
| 
N 
| 
| 


1 PRIVAT E | Book III. 


' cauſes between private ſubjects ; the exchequer managing the 


made to form-a checque upon each other : the court of chan. 
cery iſſuing all original writs under the great ſeal to the other 
courts ; the common pleas being allowed to determine al 


king's revenue; and the court of King's bench retaining al 
the juriſdiction which was not cantoned out to other courts 
and particularly the ſuperintendence of all the reſt by way. 
appeal; and the ſole cognizance of pleas of the crown 0 
criminal cauſes. For pleas or ſuits are regularly divided int 
two ſorts; pleas of the crown, which comprehend all crime 
and miſdemeſnors, wherein the king (on behalf of the public) 
is the plaintiff; and common pleas, which include all civil ac. 
tions depending between ſubject and ſubject. The former 
theſe were the proper object of the juriſdiction of the cout 
of king's bench; the latter of the court of common plezs: 
which is a court of record, and is ſtiled by fir Edward Cok 
(m) the lock and key of the common law; for herein only 
can real actions, that is, actions which concern the right d 
freehold or the realty, be originally brought : and all other 
or perſonal, pleas between man and man are likewiſe hen 
determined; though in ſome of em the king's bench has alle 
a concurrent authority. ; 


THE judges of this court are at preſent (n) four in numbe, 
one chief and three puiſue juſtices, created by the king's let 
ters patent, who fit every day in the four terms to hear an 
determine all matters of law ariſing in civil cauſes, whethe 


rea], perſonal, or mixed and compounded of both. af hefe i 


SS | 
takes cognizance of, as well originally, as upon remo 
from the inferior courts before- mentioned. But a writ 
error, in the nature of an appeal, lies from this court into f 0 
court of king's bench. "7". Ed: 

VI. TI. 

| 1 | 4 

(m) 4 Inſt. 99. () King James I during part of his reg * 

appointed five judges in every court, for the benefit of a caſti 110 

voice in cafe of a difference in opinion, and that the circuits mi WW 
at all times be fully ſupplied with judges of the ſuperior cou; 


And, in ſubſequent reigns, upon the permanent indiſpoſitions! 
judge, a fifth bath been ſometimes appointed, Raym. 475. 


Ch. 4. WRON GS. 41 
vI. Tur court of king's bench (ſo called becauſe the king 
ed formerly to ſit there in perſon (o), the ſtile of the court 
till being coram ipſo rege) is the ſupreme court of common 
aw in the kingdom; conſiſting of a chief juſtice and three 
uiſne juſtices, who are by their office the ſovereign conſerva- 
ors of the peace, and ſupreme coroners of the land. Yet, 
hough the king himſelf uſed to fit in this court, and fill is 
uppoſed ſo to do; he did not, neither by law is he empow- 
red (p) to determine any cauſe or motion, but by the 
outh of his judges, to whom he hath committed his whole 

dicial authority (q). 


Tas court (which as we have ſaid) is the remnant of the 
ua regia, is not, nor can be, from the very nature and con- 
itution of it, fixed to any certain place, but may follow the 
ng's perſon wherever he goes ; for which reaſon all proceſs 
ung out of this court in the king's name is returnable, 
ubicungue fuerimus in Anglia. It hath indeed, for ſome 
nturies paſt, uſually ſate at Weſtminſter, being an antient 
alace of the crown 3 but might remove with the king to 
ork or Exeter, if he thought proper to command it. And 
e find that after Edward I. had conquered Scotland, it ac- 
ally fate at Roxburgh (r). And this moveable quality, as 
ell as its dignity and power, are fully expreſſed by Bracton, 
hen he ſays that the juſtices of this court are capitales, ge- 
nerales, perpetui, et majores; a latere regis refidentes ; qui 
omnium aliorum corrigere tenentur injurias et errores (s).“ 
nd it is moreover eſpecially provided in the articuli ſuper car- 
(t) that the king's chancellor, and the juſtices of his bench, 


8 lets 
ar and 
hethd 
heſe 


1 mall 
writ 0 | | 
nfo ti . a . 

o) 4 Inſt. 73. ([p) See book I ch. 7. The king ufed to 


cide cauſes in perſon in the aula regia. ** In curia domint regis 
ein * propria perſona jura decernit. Dial. de Scacch. I. 1. Y. 
) After its diſſolution, king Edward I. freque: tly ſate in the 
ort of king's bench (See the records cited 4. Burr. 851.) And, 
latter times, James I, is ſaid to have ſate there in perſon, but 
infor med by his judges that he could not deliver an opinion, . 
Int. 71. (r) M. 20 21. Edw. I. Hale Hiſt, C. L. 200, 
L, 3. Cs 10. (t) 28 Euw. I. c. 5 
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as damages to the injured party (u). This court might lik 
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ſhall follow him, ſo that he may have at all times near und 
him ſome that be learned in the laws. . 


THE juriſdiction of this court is very high and tranſces 
dent, It keeps all inferior juriſdictions within the bounds d 
their authority, and may either remove their proceedings t 
be determined here, or prohibit their progreſs below. | 
ſuperintends all civil corporations in the kingdom. It com 
mands magiſtrates and others to do what their duty requun 
in every caſe where there is no other ſpecific remedy, 
protects the liberty of the ſubject, by ſpeedy and fumm: 
interpoſition. It takes cognizance both of criminal and cin 
cauſes ; the former in what is called the crown-fide or crown 
office; the latter in the plea- ſide of the court. The uri: 
diction of the crown-fide it is not our preſent buſineſs to confi 
der: that will be more properly diſcuſſed in the enfuing u 
lame. But on the plea- ſide, or civil branch, it hath an on 


injuries, alleged to be committed vi et arms : which, being 
breach of the peace, ſavour of a criminal nature, alto 
the action is brought for a civi remedy. ; and for which tit 
defendant ought in ſtrictneſs to pay a fine to the king, as vd 


wiſe, upon the diviſion of the aula regia, have originally hel 
plea of any other civil action whatſoever, (excepting aol 
real, which are now very ſeldom in uſe) provided the defend 
ant was an officer of the court; or in the.cuſtody of the mit 
ſhal, or priſon-keeper, of this court, for a breach ef il 
peace, or any other offence (W). In proceſs of time, h 
fiction, this. court began to hold plea of all perſonal adio 
whatſoever, and has continued to do ſo for ages (x) : it beg. 
ſurmiſed that the defendant is arreſted for a ſuppoſed treſpiſ 
which he never has in reality committed; and being th 
m the cuſtody of the marſhal of this court, the. plaintif 
at liberty to proceed againſt him for any other peril 
injury: Which ſurmiſe, of being in the marſhal's cuſtod 


(u) Finch. I. 198. () 4 Toft, 71, (>) Bid. . N.. 


b. 4. WRONGS. 43 
e defendant is not at liberty to diſpute (y). And theſe fifti- 
1s of law, though at firſt they may ſtartle the ſtudent, he 
hill find upon farther conſideration to be highly beneficial and 
ſeful: eſpecially as this maxim is ever invariably obſerved, 
dat no fiction ſhall extend to work an injury; its proper 
eration being to prevent a miſchief, or remedy an incon- 
nience, that might reſult from the general rule of law (2). 
true is it, that in fictione juris ſemper ſubſiſtit acguitas (a). 
the preſeut caſe, it gives the ſuitor his choice of more than 
Ne tribunal, before which he may inſtitute his action; and 
events the circuity and delay of juſtice, by allowing that 
i to be originally, and in the firſt inftance, commenced 
Wu this court, which, after a determination in another, might 
timately be brought before it on a writ of error. 


Fox this court is likewiſe a court of appeal, into which 
: 08:1 be removed by a writ of error all determinations of the 
ot of common pleas, and of all inferior courts of record in 
gland: and to which a writ of error lies alſo from the court 
king's bench in Ireland. Yet even this ſo high and ho- 
urable court is not the dernier reſort of the ſubject: for, if 
de not ſatisfied with any determination here, he may re- 
gi eit by a writ of error into the houſe of lords, 'or the court 
"Wh <xchequer chamber, as the caſe may happen: according 
cul the nature of the ſuit, and the manner in which it has been 
oſecuted, | 


VII. Taz court of exchequer is inferior in rank not only to 
court of King's bench, but to the common pleas alſo : but I 
e choſen to conſider it in this order, on account of its double 
; beWicity, as a court of law and a court of equity alſo. It is a 


cj antient court of record, ſet up by William the Conqueror, 
ss a part of the aula regia (c), though regulated and re- 
7 | | duced 
erlc | 75 


ufo Thus too in the civil law: contra fictionem non admittitur_ 

% quid enim efſiceret probatio: weritatis, ubi fictio adwer ſus 
lalen fingit ® Nam fictio nihil aliud eft, quam legis adver ſus 
atem in re paſſibili ex juſta cauſa diſpeſitio. (Gothofred. in Ef. 
5.1.3.) (2) Rep. 30. 2 Roll. Rep. 302. (a) 11 Rep. 51. Co. 
zo. (b) Lamb, Archeien. 24. (e) Madox. Hift. Exch. 109. 


/ 
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duced to its preſent order by king Edward I (d); and intendel 
principally to order the revenues of the crown, and to recoyer 
the king's debt and duties (e). It is called the exchequer, 
 feaccharium, from the checqued cloth, reſembling a cheſz 
board, which covers the table there; and on which, whe 
certain of the king's accounts are made up, the fums ar 
marked and ſcored with counters. It conſiſts of two diviſ. 
ons: the receipt of the exchequer, which manages the roya 
revenue, and with which theſe Commentaries have no con- 
cern ; and the court or judicial part of it, which is again fub- 
diyaded into a court of equity, and a court of common law, 


THe court of equity is held in the exchequer chamber be. 
fore the lord treaſurer, the chancellor of the exchequer, the 
chief baron, and three puiſuè ones. Theſe Mr. Selden cos. 

jectures (f) to have been antiently made out of ſuch as wer 
barons of the kingdom, or parliamentary barons, and then 
to have derived their name: which conjecture receives gre 
ſtrength from Bracton's explanation of magna carta, c. 1 
which directs that the earls and barons be amerced by the 
- peers; that is, ſays he, by the barons of the exchequer (g) 
The primary and original buſineſs of this court is to call tit 
king's debtors to account, by bill filed by the attorney generaj 
and to recover any lands, tenements, or hereditaments, a 
goods, chattels, or other profits or benefits, belonging to ti 
crown. So that by their original conſtitution, the juriſdidta 
of the courts of common pleas, king's bench, and exchequti 
was entirely ſeparate and diſtin& : the common pleas being it 
tended to decide all controverſies between ſubject and ſubjett 
the king's bench to correct all crimes and miſdemeſnors ti 
amount to a breach of the peace, the king being then plainti 
as ſuch offences are in open derogation of the jura regalia of l 
crown; and the exchequer to adjuſt and recover his reyenl 
wherein the king alſo is plaintiff, as the withholding and nol 
payment thereof is an injury to his jura fiſcalia. But, as l 


fiction almoſt all ſorts of civil actions are now allowed to 
| broug 
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ought in the king's bench, inlike manner by another fiction 
| kinds of perſonal ſuits may be proſecuted in the court of 
xchequer. For as all the officers and miniſters of this court 
ave, hke thoſe of other ſuperior courts, the privilege: of ſu- 
g and being ſued only in their own court; ſo alſo the king's 
htors, and farmers, and all accomptants of the exchequer, 
e privileged to ſue and implead all manner of perſons in the 
me court of equity that they themſelves are called into. 
hey have likewiſe privilege to ſue and implead one ano- 
er, or any ſtranger, in the fame kind of common law acti- 
(where the perſonalty only is concerned) as are proſecuted 
the court of common n pleas. ; 


Turs gives egal to the common law part of their juriſ⸗ 
ion, which was eſtabliſhed merely for the benefit of the 
no's accomptants, and is exerciſed by the barons only of 
e exchequer, and not the treaſurer or chancellor. The 
it upon which all proceedings here are grounded is called 


ng's farmer or debtor, and that the defendant hath done 
m the injury or damage complained of; quo minus ſuffici- 


bt or rent. And the ſuits are expreſsly directed, by what 
called the ſtatute of Rutland (h) to be confined to ſuch 
atters only as ſpecially concern the king or his miniſters of 
 exchequer. And by the articuli ſuper caftas (i) it is en- 
ing ed, that no common pleas be -thenceforth holden in the 
abjen Wchequer, contrary to the form of the great charter. But now, 
ors ua the ſuggeſtion of privilege, any perſon may be admitted to 
amt in the exchequer as well as the king s accomptant. The ſur- 
a of Me, of being debtor to the Elng, 1 is therefore become matter 
even orm and mere words of courſe, and the court is open to all 
nd no nation equally. The fame holds with regard to the equity 


as b of the court: for there any perſon may file a bill againſt 


d to ther upon a bare ſuggeſtiont that he 1 18 the king's accomptant; 


broVz "it whether he is ſo, or not, is never controverted. In this court, 


the equity ſide, the cl ry have long uſed to exhibit their 


e) 4 18k bills 


(b) 10 Edw. I. c. 11. (i) 28 Edw. I. c. 4 


quo minus: in kehich the plaintiff ſuggeſts that he is the 


5 exifiit, by which he is the leſs able to pay the king his 


46 PRIVATE | Bookl 
bills for the non-payment. of tithes; in which caſe the ſurmj 
of being the king's.debtor is no fiction, they being bound! 
pay him their. firſt fruits, and annual tenths, - But the ch 
cery has of late years obtained nnen nel 


Ax appeal from the equity ſide of this court ties immed 
ately to the houſe. of peers ; but from the common law bf 
in purſuance of the ſtatute 3x Edw. III. c. 12, a writ of em 
| muſt be firſt brought into the court of exchequer cham 
And from their determination there lies in the dernier ren 


a writ of error to the houſe of lords, 


VIII. Tux high court of chancery is the only remaining 
and in matters of civil property by much the. moſt impor 
of any, of the king's ſuperior and original courts of juſty 
It has its name of chancery, cancelaria, from the judge 
preſides here, the lord chancellor or cancellarius ; who, 
Edward Coke tells us, is ſo termed a. cancellanda, froma 
celling the king's letters patent when granted contrary. ta li 
which is the higheſt point of his juriſdiction (k). But! 
office and name or chancellor (however derived) was cert 
known to the courts of the Roman emperors : where it oi 
nally ſeems to have ſignified a chief ſcribe or ſecretary, 1 
was afterwards inveſted with ſeveral judicial powers, 4 

a general ſuperintendency over the reſt of the officers of 
prince. From the Roman empire it paſſed to the, Rom 
church, ever emulous of imperial ſtate ; and hence en 
biſhop has to this day his chancellor, the principal jud 
of his conſiſtory. And tn the modern kingdoms « of Eun 

were eſtabliſhed upon the ruins of the empire, almoſt everj f 

preſerved its chancellor, with different juriſdictions and dig 
ties, according to their different conſtitutions. But in all of 
he ſeems to have had the ſuperviſion of all charters, letters, 
ſuch other public inſtruments of the crown, as were authe 
catedin the moſt ſolemn manner; and therefore when ſealsalfil |: 
_— he had always the cuſtody of the king's great ſeal, Pol 


(k) 4 12 8 88. 
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e office of chancellor, or lord keeper, (whoſe authority by 
tute 5 Eliz. c. 18. is declared to be exactly the ſame) is 
ich us this day created by the mere delivery of the king's 
eat ſeal into his cuſtody (I): whereby he becomes, with. 
t writ or patent, an officer of the greateſt weight and power 
any now ſubſifting in the kingdom: and ſuperior in 
int of precedency to every temporal lord (m). He is a 
vy councellor by his office, and, according to lord chan- 
lor Elleſmere (n), prolocutor of the houſe of lords bypre- 
iption. To him belongs the appointment of all juſtices of 
peace throughout the kingdom. Being formerly uſually 
| eccleſiaſtic, (for none elſe were then capable of an office 
inn converſant in writings) and preſiding over the royal cha- 
(o), he became keeper of the king's conſcience; viſitor, 


uli right of the king, of all hoſpitals and colleges of the king's 
ze ilndation ; and patron of all the king's livings under the ya- 
ho, of 20/. per annum in the king's books. He is the general 


mei erdian of all infants, idiots, and lunatics ; and has the ge- 
ta ral ſuperintendence of all charitable uſes in the kingdom. 


dall this, over and above the vaſt and extenſive juriſdiction 
tu ich he exerciſes in his judicial capacity in the court of 
t ongWncery : wherein, as in the exchequer, there are two di- 
it tribunals; the one ordinary, being a court of common 
rs, the other extraordinary, being a court of equity. 


i Ar ordinary legal court is much more antient than the 
ze eit of equity. Its juriſdiction is to hold plea upon a ſerre 
l june to repeal and cancel the king's letters patent, when 
de againſt law, or upon untrue ſuggeſtions; and to hold 
very E of petitions, momſtrans de troit, traverſes of offices, 
dhe like: when the king hath been adviſed to do any 
Hof or is put in poſſeſſion of any lands or goods, in preju- 
ters, Me of a ſubje&'s right (p). On proof of which, as the 
auth: can never be ſuppoſed intentionally to do any wrong, 
ealsc law queſtions not but he will immediately redreſs the 

# gh injury; 
Lamb. Arc hein 6s, 1 Roll. Abr. 385, (m) Stat. 31 Hen. 


| c. 10, (a) Of the office of lord chancellor. (0) Ma- 
Hiſt, of Exch, 42. (p) 4 Rep. 54. | 


7 
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injury; and refers that conſcientious taſk to the chancelly 
the keeper of his conſcience. It alſo appertains to this cy 
to hold play of all perſonal actions, where any officer or nj 
niſter of the court is a party (q). It might likewiſe hold yj 
(by ſcire facias) of partitions of lands in coparcenary (r), x 
of dower (s), where any ward of the crown was concernel 


intereſt, ſo long as the military tenures ſubſiſted: as itn 
may alſo do of the tithes of foreſt land, where granted by 


king, and claimed by a ſtranger againſt the grantee of i 


crown (t); and of executions on ſtatutes, or recognizance} 
nature thereof, by the ſtatute 23 Hen. VIII, c. 6. (u). But 
any cauſe comes to iſſue in this court, that is, if any fad 
diſputed between the parties, the chancellor cannot try! 
having no power to ſummon a jury; but muſt deliver then 
cord propria manu into the court of king's bench, when 
ſhall be tried by the country, and judgment ſhall be the 
given thereon (w). And, when judgment is given in cha 
cery, upon demurrer or the like, a writ of error, in nat 
of an appeal, lies out of this ordinary court into the courti 
| king's bench (x) : though ſo little is uſually done on the can 
mon law fide of the court, that I have met with no traces 
any writ of error (y) being actually brought, ſince the fo 
teenth year of queen Elizabeth, A, D. 1572. 


In this ordinary, or legal, court is alſo kept the officina j 
titiae: out of which all original writs that paſs under the gr 
ſeal, all commiſſions of charitable uſes, ſewers, bankrupt 
idiocy, lunacy, and the like, do ifſue z and for whichit is alu 
open to the ſubject, who may there at any time demand a 
have, ex debito juſtitiae, any writ that his occaſions may calli 


Theſe writs (relating to the buſineſs of the ſubjeR) andi 
>. 


(q) 4 Inſt. 88. (r) Co. Litt. 171, F. N. B. 62. (#0 
Bro. Abr. tit. dower. 66. Moor. $64. (t) Bro. Abr. t. 4 
10. (u) 2 Roll. Abr. 46g. (W) Cro. Jac. 12. (* Ye 
book, 18. Edw. III. 2g. 17. Af. 24. 29. Af. 47. Dyer 315. 1K 
Rep. 287. 4 Inſt. 80. (y) The opinion of lord keepe! No 
in 1682 (1 Vern. 131. 1 Equ. Caf, abr. 129.) that no ſuch fl 
of error lay, and that an injunction might be iſſued againſt it, ſee 
not to have been well conſidered. | | 


( 
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rns to them were, according to the ſimplicity of antient 
imes, originally kept in a hamper, in hanaperio; and the 
thers (relating to ſuch matters wherein the crown is immedi- 
ly or mediately concerned) were preſerved in a little ſack 

or bag, in para baga ; and thence hath ariſen the diſtinction 

of the hanaper office, and petty bag office, which both be- 


ons to the common law ſuit in chancery. £7 


Bur the extraordinary court, or court of equity; is now be- 
ome the court of the greateſt judicial conſequence. This di- 
intion-between law and equity, as adminiſtered in different 
ourts, is not at preſent known, nor ſeems to have ever been 
nown, in any other country at any time (2): and yet the 
liference of one from the other, when adminiſtered by the 
me tribunal, was perfectly familiar to the Romans (a); the 
us praetorium, or diſcretion of the praetor, being diſtin& 
rom the Jeges or ſtanding laws (b): but the power of both 
natul entered in one and the ſame magiſtrate, who was equally 
ntruſted to pronounce the rule of law, and to apply it to 
xticular caſes by the principles of equity. With us too, 
races W's ala regia, which was the ſupreme court of judicature, 
ndoubtedly adminiſtered equal juſtice according to the rules 
both or either, as the caſe might chance to require: and, 
hen that was broken to pieces, the idea of a court of equity, 


rina jj diſtinguiſhed from a court of law, did not ſubſiſt in the ori- 
he gina! plan of partition. -For though equity is mentioned by 
kropWPracton (c) as a thing contraſted to ſtrict law, yet neither in 


$alviWPat writer, nor in Glanvil or Fleta, nor yet in Britton (compo- 
d under the auſpices and in the name of Edward I. and 
call il VoL. I. C | - treating 


(z) The council of conſcience, inſtituted by John III. king of 
riugal, to review the ſentences of all inferior courts, and mode- 
e them by equity, (Mod. Un. Hiſt. xxii. 237.) ſeems rather to 


f. tf 1 been a court of appeal. (a) Thus. too the pariiaraent 

(s) Ve ar's, the court of 'ſeflion in Scotland, and every other juriſ- 
gion in E . OEM 

6. 10 in Europe of which we have any tolerable account, found 


N | their deciſions as well upon prineples of equity as thoſe of poſi- 

ſuch Wl 2 (Lord Kayms hiſtor. law- tracts, I. 325, 330. princ. of 

a f . $4) b) Thus Cicero; “ jam ils 3 nor eſſe 

. „ quis nen videt, quae coactus quis metu et deceptus dels 
4 . guue quidem plerumque jure praetorio liberantur, 


nennulla legibus, Offic. l. 1. (e) l. 2. c. 7. fel. 23. 
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there a fyllable to be found relating to the equitable juriſdiction 


the ſtatute, 16 Car. I. c. 10) and they were wont to refer the 


to antient precedents, it is provided by ftatute Weſtm. 2. 
one caſe a writ ſhall be found in the chancery, and in a 


& remedy, no precedent of a writ can be produced, the 


30 Foe PRI VA T E n Book III. 
treating particularly of courtsand their ſeveral juriſdictions) is 


of the court of chancery. It ſeems therefore probable, that 
when the courts of law, proceeding merely upon the ground 
of the king's original writs, and confining themſelves ſtrifly 
to that bottom, gave a harſh or imperfe& judgment, the ap- 
plication for redreſs uſed to be to the king in perſon aſſiſted 
by his privy council; (from whence alſo aroſe the juriſdiction 
of the court of requeſts (d), which was virtually aboliſhed by 


matter either to the chancellor and a ſelect committee, or by 
degrees to the chancellor only, who mitigated the ſeverity or 
ſupplied the defects of the judgments pronounced in the courts 
of law, upon weighing the circumſtances of the caſe. This 
was the cuſtom not only among our Saxon anceſtors, before 
the inſtitution of the aula regia (e) but alſo after its diſſolu- 
tion, in the reign of king Edward I (f); and perhaps during 
its continuance, in that of Henry II. (g). 


Ix theſe early times the chief juridical employment of the 
chancellor muſt have been in deviſing new writs, directed to 
the courts of common law, to give remedy in caſes where 
none was before adminiſtered. And to quicken the diligence 
of the clerks in the chancery, ' who were too much attached 


13 Edw. I. c. 24. that © whenſoever from thenceforth in 


c like caſe falling under the ſame right, and requiring like 


| , 6 clerks 
(d) The matters cognizable in this court, immediately before 
its diſſolution, were © almoſt all ſuits, that by colour of equity, 
& or ſupplication made to the prince, might be brought before him 
« but originally and properly all poor men's ſuits, which were mad 
« to his majeſty by ſupplication ; and upon which they were in, 
<« titled to have right, without payment of any money for the ſame, 
(Smith's commonwealth. b. 3. c. 7.) -? THEN 
(e) Nemo ad regem appellat pro aliqua lite, nifi jus demi oi, 
ſegui non poſſit. Si jus nimis ſeverum ſit, allewiatio deinde gu, 
ratur apud regem. LL. Edg. c. 2, (f) Lambard. Arebeim 48h t 
(s) Joan es Sariſburienſis (who died A. P. 1182, 26 Hen. Il 
ſpeaking of the chancellor's office inthe verſes prefixed to his pr 
craticon, has theſe lines: 5 
Hic eſt, qui leges regni cancellat iniquas, | 1 
Et mandata pii principis atque facit. 


— 
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) 1s « clerks in chancery ſhall agree in forming a new one: and, 
on if they cannot agree, it ſhall be adjourned to the next par- 
bat „ liament, where a writ ſhall be framed by conſent of the 
2 « learned in the law (h), leſt it happen for the future that 

« the court of our lord the king be deficient in doing juſtice | 
ap. to the ſuitors.” And this accounts for the very great variety 8 ww 

of writs of treſpaſs on the caſe, to be met with in the regiſter ; | 
ion WI hereby the ſuitor had ready relief, according to the exi- 


19 WY gency of his buſineſs, and adapted to the ſpecialty, rea- 
on ſon, and equity of his very caſe (i). Which proviſion (with 
0, 


a little accuracy in the clerks of the chancery, and a little li- : 
BY berality in the judges, by extending rather than narrowing 
urs Wl the remedial effects of the writ) might have effectually an- 
hs BY fwercd all the purpoſes of a court-of equity (k) ; except that 

fore erf obtaining a diſcovery by the oath of the defendant, 


ring But when, about the end of the reign of king Edward III. 
uſes of land were introduced (1), and, though totally diſcoun- 
tenanced by the courts of common law, were conſidered as 
fiduciary depoſits and binding in conſcience by - the clergy, 
the ſeparate juriſdiction of the chancery as a court of equity 
began to be eſtabliſhed (m); and John Waltham, who was 
biſhop of Saliſbury and chancellor to king Richard II. by a 
ſtrained interpretation of the above-mentioned ſtatute of 
Weſtm 2. deviſed the writ of ſubpoena, returnable in the 
court of chancery only, to make the feoffee to uſes accounta- 
ble to his cęſtuy gue uſe : which proceſs was afterwards extended 
to other matters wholly determinable at the common law, 
upon falſe and fiftitious ſuggeſtions ; which therefore the: 
chancellor himſelf is by ſtatute x7 Ric. IL. c. 6. dire&ed to give 
damages to the parties unjuſtly aggrieved. But as the clergy, ſo” 
early as the reign of king Stephen, had attempted to turn their 
C 2 | eccleſiaſtical _ 


(h) A great variety of new precedents of writs in caſes before 
unprovided for, are given by this very ſtatute of Weſtm. 2. 
(i) Lamb. Arcbeien. 61, 3 
(K) This was the opinion of Fairfax, a very learned judge in the 
ime of Edward the fourth. Le ſubpoena (ſays he) ze ſerroit my 
« | . | 4 . 
cy ſoventement uſe come il eſt ore, y pos attendomas tiels ations + 
Jar les caſes, et mainteinomus le Juriſdifion de ceo court, et 
lauter courts * (Yearb, 21 Edw. IV. 2 4 () See book II. ch. 
Lg, (m) vpelm, C. 106. Ley. 248. | | | . 
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treating particularly of courts and their ſeveral juriſdictions) is 
there a ſyllable to be found relating to the equitable juriſdiction 
of the court of chancery. It ſeems therefore probable, that 
when the courts of law, proceeding merely upon the ground 

" of the king's original writs, and confining themſelves ſtricty 

| to that bottom, gave a harſh or imperfe& judgment, the ap- 
plication for redreſs uſed to be to the king in - perſon aſſiſted 
by his privy council; (from whence alſo aroſe the juriſdiction 

of the court of requeſts (d), which was virtually aboliſhed by 
the ſtatute, 16 Car. I. c. 10) and they were wont to refer the 
matter either to the chancellor and a ſelect committee, or by 
degrees to the chancellor only, who mitigated the ſeverity or 
ſupplied the defects of the judgments pronounced in the courts 
of law, upon weighing the circumſtances of the caſe. This 
was the cuſtom not only among our Saxon anceſtors, before 
the inſtitution of the aula regia (e) but alſo after its diſſolu- 
tion, in the reign of king Edward I (f); and perhaps during 
its continuance, in that of Henry II. (g). | 


(In theſe early times the chief juridical | employment of the 
chancellor muſt have been in deviſing new writs, directed to 
the courts of common law, to give remedy in caſes where 
none was before adminiſtered. And to quicken the diligence 
of the clerks in the chancery, who were too much attached 
to antient precedents, it is provided by ſtatute Weſtm. 2. 
13 Edw. I. c. 24. that whenſoever from thenceforth in 
ec one caſe a writ ſhall be found in the chancery, and in 
ce like caſe falling under the ſame right, and requiring like 
* remedy, no precedent of a writ can be produced, the 
DF 2 4 | 6“ clerks 
(d) The matters cognizable in this court, immediately before 
its diſſolution, were © almoſt all ſuits, that by colour of equity, 
& or ſupplication made to the prince, might be brought before him 
« but originally and properly all poor men's ſuits, which were mad 
to his majeſty by ſupplication ; and upon which they were in, 
« titled to have right, without payment of any money for the ſame. 
(Smith's commonwealth. b. 3. c. 7.) 5 
(e) Nemo ad regem appellat pro aliqua lite, niſi jus domi cm. 
ſegui non poſſit. Si jus nimis ſeverum ſit, alleviatio deinde quot 
ratur apud regem. LL. Edg. c. 2. (f) Lambard. Archevn 5% 
(g) Joannes Sariſburienſis (who died A. D. 1182, 26 Hen. Ih 
ſpeaking of the chancellor's office inthe verſes prefixed to his py 
craticex, has theſe lines: EET 
Hic eſt, qui leget regni cancellat iniquas, 
Et mandata pii principis atque facit. 
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« clerks in chancery ſhall agree in forming a new one: and, 


if they cannot agree, it ſhall be adjourned to the next par. 
"6 lament, where a writ ſhall be framed by confent of the 


« learned in the law (h), leſt it happen for the future that . 


e the court of our lord the king be deficient in doing juſtice 


« to the ſuitors.” And this accounts for the very great variety 
of writs of treſpaſs on the caſe, to be met with in the regiſter; 
whereby the ſuitor had ready relief, according to the exi- 
gency of his buſineſs, and adapted to the ſpecialty, rea- 
ſon, and equity of his very caſe (i). Which proviſion (witn 
a little accuracy in the clerks of the chancery, and a little li- 8 
berality in the judges, of extending rather than narrowing _ 
the remedial effects of the writ) might have effectually an- 

{wered all the purpoſes of a court of equity (x); except that 
of obtaining a. diſcovery by the oath of the defendant, 


But when, about the end of the reign of king Edward III. 
uſes of land were introduced (1), and, though totally diſcoun- 
tenanced by the courts of common law, were conſidered as 
fiduciary depoſits and binding in conſcience by - the clergy, 
the ſeparate juriſdiction of the chancery as a court of equity 
began to be eſtabliſhed (m); and John Waltham, who was 
biſhop of Saliſbury and chancellor to king Richard II. by a 
ſtrained interpretation of the above-mentioned ſtatute of 
Weſtm 2. deviſed the writ of ſubpoena, returnable in the 
court of chancery only, to make the feoffee to uſes accounta- 
ble to his ceſtuy que uſe : which proceſs was afterwards extended 
to other matters wholly determinable at the common law, 
upon falſe and fiftitious ſuggeſtions ; which therefore the 
chancellor himſelf is by ſtatute 17 Ric. II. c. 6. directed to give 
damages to the parties unjuſtly aggrieved. But as the clergy, ſo” 
early as the reign of king Stephen, had attempted to turn their 


(öh) A great variety of new precedents of writs in caſes before 


unprovided for, are given by this very ſtatute: of Weſtm. 2. 

3 (i) Lamb. Arcbeien. 61. „ 
; is was the opinion of Fairfax, a. very learned judge in the 
ume of Edward the fourth. Le ſub — (ſays he) — —_ my 
79 ſevente ment uſe come il eſt ore, ſi nous attendomus tiels ations - 


7 - let caſes, et 5 le juriſdictian de ceo court, et 
auter court: (Yearb, 21 Edw. IV. 23. I) See book II. ch. 
. (m) Spelm. C. 106. 1 Ley. 248. | ( ) | 5 
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52 | ; P | 36; is. 4 A TR 5 Book III. 
cee —.ccleſiaſtical courts into courts of equity, by entertaining ſuits 
Pro lagſione ſidei, as a ſpiritual offence againſt conſcience, in 


caſe of non-payment of debts or any breach of civil contracts: 


(n) till checked by the conſtitutions of Clarendon (o), which 
declared that * placita de debitis, quae fide interpoſita deben- 
e tur, vel abſque interpoſitione fidei, ſint in juſticia regis : 
therefore probably the eccleſiaſtical chancellors, who then 


held the ſeal, were remiſs in abridging their own new-ac- 
quired juriſdiction ; eſpecially as the ſpiritual courts continued 


(p) to graſp at the ſame authority as before, in ſuits pro- 
laefione fidei, fo late as the fifteenth century (q), till finally 


prohibited by the unanimous concurrence of all the judges. 
"However, it appears from the parliament rolls (r), that in 
the reigns of? Henry IV. and V. the commons were repeatedly 


3 urgent to have the writ of ſubpoena intirely ſuppreſſed, as 


being a novelty deviſed by the ſubtilty of chancellor Wal- 
tham, againſt the form of the common law ; whereby no 

plea could be determined, unleſs by examination and oath of 
the parties, according to the form of the law civil, and the 
law of the holy church, in ſubverſion of the common law, 
But though Henry IV. being then hardly warm in his throne, 
gave a palliating anſwer to their petitions, and actually paſſed 
the ſtatute 4 Hen. IV. c. 23. whereby judgments at law 


are declared irrecoverable unleſs by attaint or writ of error, 
yet his ſon puta negative at once upon their whole application; 


and in Edward IV's time, the proceſs by bill and ſubpoena 
was become the daily practice of the court (1). 
| | Bur 


(n) Lord Lyttelt. Hen. II. b. 3. p. 361. not. (o) 10 Hen. 
II. c. 15. Speed. 468. (p) In 4 Hen. III. ſuits in court chri- 
ſtian pro laeſiane fidei upon temporal contracts were adjudged 


te be contrary to law. (Fitzb. Abr. t. Prohibition, 15.) But 


in the ſtatute or writ of circumſpecte agatis, ſuppoſed by ſome to 
have iſſued 13 Edw. I. but more probably (3 Pryn. Rec. 326.) 
9 Edw. II. fuits pro laeſione fides were allowed to the eccleſiaſtical 
courts, according to ſome antient copies, (Berthelet at antiy. 
Lond. 1631. 90. b. 3 Pryn. Rec. 336.) and the common Engliſh 
tranſlation of that ſtatute; though in Lyndewode's copy (Frov. 
J. 2. t. 2) and in the Cotton MS (Claud. D. 2.) that clauſe is omit- 
ted. (q) Vearb. 2 Hen. V. 10. 11 Hen IV, 88. 38 Hen, VI. 
29. 20 Edw. IV. ro. () Rot. Parl. 4 Hen. IV 1. 8 & 


110. 3 Hen. VV. ne. 46. cited in Prynne's abr. of Cotton's records. 


410. 422. 424. 848. 4 Inſt, 83. 1 Roll. Abr. 370, 37» 
72. (0 Rot. Parl. 14. Edw, IV, no. 33. (not 14 E dev. III. 


3 
as cited 1 Roll. Abr. 370, Cc.) 
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Bur this did not extend very far: for in the antient trea _—_ 
tiſe, intitled diverfite des courtes (s), ſuppoſed to be written 


very early in the ſixteenth century, we have a catalogue of 
the matters of conſcience then cognizable by ſubpoena in chan- 
cery, which fall within a very narrow compaſs. No regular 


judicial ſyſtem at that time prevailed in the court; but the 


ſuitor, when he thought himſelf aggrieved, found a deſultory 


and uncertain remedy, according to the private opinion of 


the chancellor, who was generally an eccleſiaſtic, or ſome 


times (though rarely) a ſtateſman : no lawyer having fate in 
the court of chancery from the times of the chief juſtices . 
Thorpe and Knyvet, ſucceſſively chancellors to king Edward 


III. in 1372 and 1373 (t) to the promotion of Sir Thomas 
More by king Henry VIII. in 1530. After which the great 


ſeal was indiſcriminately committed to the cuſtody of lawyers, 


or courtiers (v), or churchmen (u), according as the conve- 


nience of the times and the diſpoſition of the prince required, 


till ſerjeant Puckering was made lord keeper in 1592 : from 


which time to the preſent the court of chancery has always 
been filled by a lawyer, excepting the interval from 1621 to - 


' 1625, when the ſeal was intruſted to Dr. Williams, then 
dean of Weſtminſter, but afterwards biſhop of Lincoln; 


who had been chaplain to Lord Elleſmere, when .chancel- 


lor (w). | 


i 


In the time of Lord Elleſmere (A. D. 1616) aroſe that no- 
table diſpute between the courts of law and equity, ſet on foot 
by Sir Edward Coke, then chief juſtice of the court of king's - 
bench; whether a court of equity could give relief after or 


againſt a judgment at the common law. This conteſt was ſo 
warmly carried on, that indictments were preferred againſt the 
ſuitors, the ſolicitors, the council, and even a maſter in chancery, | 
tor having incurred a praemunire, by queſtioning in a court of 
equity a judgment in the court of king's bench, obtained by 


G4 . groſs 


(Tit. chancery, fal. 296, Raſtel.*s edit. A. D. 1634. 


(t) Spelm. Gle/s. 111. Dugd. chren. Ser, co, (v) Wrio- 
theſly, It. John, and Hatton. (u) Good: ick, Jardiner, and 


H-3th, ( Bi . Brit. 4273. 
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groſs fraud and impoſition (x). This matter, being brought 
before the king, was by him referred to his learned councel 
for their advice and opinion; who reported ſo ſtrongly in fa- 
vour of the courts of equity (y), that his majeſty gave judg- | 
ment on their behalf: but, not contented with the irrefragable 
reaſons and precedents produced by his counſel, (for the chief | 
- Juſtice was clearly in the wrong) he choſe rathe?to decide the : 
queſtion by referring it to the plenitude of his royal preroga- 
tive (2). Sir Edward Coke ſubmitted to the deciſion (a), 
and thereby made attonement for his error: but this ſtruggle, 
together with the buſineſs of commendams (in which he acted 
a very noble part) (b) and his controlling the commiſſioners of 
ſewers (c), were the open and avowed cauſes (d), firſt of his 
ſuſpenſion, and ſoon after of his removal, from his office. 


LoRD Bacon, who ſucceeded Lord Elleſmere, reduced the 
practice of the court into a more regular ſyſtem; but did not ſt 
long enough to effect any conſiderable revolution in the ſcience 
itſelf: and fewof his decrees which have reached us are of any 


great conſequence to poſterity. His ſucceſſors, in the reign of 
* Charles 


(x) Bacon's works. IV. 611, 612, 632. (y) Whitelocke of 
'parl. 11. 392,” 1 Chan R. p. append. 11. (2) For that it 
de zppertaineth to our princely office only to judge over all judges, 
e an1 to diſcern and determine ſuch differences, as at any time may 
- & and ſhall ariſe between our ſeveral courts touching thei: juriſdic- 
tions, and the ſame toſettle and determine, as we in our princely 
&« wiſdom ſhall find to ſtand moſt with our honour, Sc. (1 Chas. 
Rep. append. 26) (a) See the entry in the counc | book, 
26 July, 1616. (Biegr. Brit, 1390.) (b) In a caule of the 
'biſk: p of Wincheſter, touching a commendam, king James, con- 
ceiving that the matter affected his prerogative, ſent letters to the 
judges not to proceed in it, till himfelf had been fiift conſulted, 
The twelve judges joined in a memorial to his majeſty, declaring 
that their cempliance would be contrary to their oaths and the law: | 
but upon being brovght before the king in counc |, they all re- 
tracted, and promiſedobedience in every ſuch caſe for the future, ex- 
cept ſir Edward Coke, who ſaid, that when the caſe happened, 
he would do his duty.” (Bisgr. Brit 1388.) (c) See that 
j article in chap. vi. (d) See lord Elleſmere's ſpeech to nf 
'L Henry Mont2gue, the rew chief juſtice, 15 Nov. 1616. (Moors ery 
1 Reports, 828.) Though Sir Edward might probahly have retained 
his ſeat, if during his ſuſpenſion he wou'd have complimented lo! 
Villiers (the new favourite) with the diſpoſal of the moſt Jucrative 


office in his court, (Briog, Brit. 1391.) 
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Charles I. did little to improve upon his plan: and even af- 
ter the reſtoration the ſeal was committed to the earl of Cla- 
rendon, who had withdrawn from practice as a lawyer near 
twenty years; and afterwards to the earl of Shafteſbury, Who 
(though a lawyer by education) had never practiſed at all. 
Sir Heneage Finch, who ſucceeded in 1673, and became 
afterwards earl of Nottingham, was a perſon of the greateſt - 
abilities and moſt uncorrupted integrity; a thorough maſter - 
and zealous defender of the laws and conſtitution of his coun- 
try; and endued with a pervading genius, that enabled him 
io diſcoverand purſue the true ſpirit of juſtice, notwithſtanding - 
the embarraſſments raiſed by the narrow and technical notions : 
which then prevailed in the courts of law, and the imperfect | 
ideas of redreſs which had poſſeſſed the courts of equity. 
The reaſon and neceſſities of mankind, ariſing from the great 
change in property by the extenſion of trade and the abolition 
of military tenures, co- operated in eſtabliſhing his plan, 
and enabled him in the courſe of nine years to build his ſyſtem 
of juriſprudence and juriſdiction upon wide and rational foun- 
dations; which have alſo been extended and improved by 
many great men, who have ſince preſided in chancery. And 
from that time to this, the power and buſineſs of the court 
have increaſed to an amazing degree, 


From this court of equity in chancery, as from the other 
ſuperior courts, an appeal lies to the houſe of peers. But there 
are theſe differences between appeals from a court of equity, 
and writs of error from a court of law : 1. That the former 
may be brought upon any interlocutory matter, the latter 
upon nothing but only a definitive judgment. 2. That on 
writs of error the houſe of lords pronounces the judgment, on 
appeals 1 it gives direction to the court below to rectifyits own : 
decree, | 


IX. THE next court that I ſhall mention is one that hath no 
original juriſdiction, but is only a court of appeal, to correct the 
crrors of other juriſdictions. This is the court of exchequer 
chamber; wich was firſt erected by ſtatute 31 Edw. III. c. 12. 

8 to 


fiſts of the lord treaſurer, the lord chancellor, and the juſtices 
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to determine cauſes upon writs of error from the common 
lav fide of the court of exchequer. And to that end it con- 


; 


of the king's bench and common pleas. In i imitation of 
which, a ſecond court of exchequer chamber was. erected by 
. ſtatute 27 Eliz. c. 8. conſiſting of the juſtices of the common 
pleas, and the barons of the exchequer; before whom writs 
of error may be brought to reverſe judgments in certain ſuits 
originally begun in the court of king's bench. Into the cour 
alſo of exchequer chamber (which then conſiſts of all the 
judges of the three ſuperior courts, and now and then the 
lord chancellor alſo) are ſometimes adjourned from the other 
courts ſuch cauſes, as the judges upon argument find to be of 
great weight and difficulty, before any n is given 
upon them in the court below (e). 


FROM all the branches of this court Fog exchequer chamber 
a writ of error lies to 

X. THE houſe of peers, which is the ſupreme court of ju- 
dicature in the kingdom, having at preſent no original juriſ- 
diction over cauſes, but only upon appeals and writs of error, 
to rectify any injuſtice or miſtake of the law, committed by 
the courts below. To this authority they ſucceeded of courſe, 
upon the diſſolution of the aula regia. For as the barons of 
parliament were conſtituent members of that court, and the 
reſt of its juriſdiction was dealt out to other tribunals, over 
which the great officers who accompanied thoſe barons were 
reſpeRtively delegated to preſide ; it followed, that the right 
of receiving appeals, and ſuperintending all other juriſdi&- 
ons, ſtil] remained in that noble aſſembly, from which every 
other great court was derived. They are therefore in al 
cauſes the laſt reſort, from whoſe judgment no farther ap 
peal is permitted ; for every ſubordinate tribunal muſt con- 
form to their determination. The law repoſing an entir 
confidence in the honour and conſcience of the noble pei. 


| ſons who niger: this important aſſembly, that . 
a 


(e) 4 Inſt, 119. Bulſtr, 146. 


I, 
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make themſelves maſters of thoſe queſtions upon which 7 


they undertake to decide; ſince upon their eien, all pro- 


perty muſt finally depend. 


HIT HER TO may alſo be referred the tribunal eſtabliſned 
by ſtatute 14 Edw. III. c. 5. conſiſting (though now out of uſe) 
of one prelate, two earls, and two barons, who are to be cho- 
ſen at every new parliament, to hear complaints of grievances 
and delays of juſtice in the king's courts, and to give directi- 
ons for remedying theſe inconveniences in the courts below. 
This committee ſeems to have been eſtabliſhed, left there - 
ſhould be a defect of juſtice for want of a ſupreme court of 
appeal, during the intermiſſion or receſs of parliament ; for 


| the ſtatute farther directs, that if the difficulty be ſo great, 


that it may not well be determined without aſſent of parlia- 
ment, it ſhall be brought by the ſaid prelate, earls, and barons 
unto the zext parliament, who ſhall finally determine the ſame, . 


XI. BEFORE I conclude this chapter, I muſt alſo mention 
an eleventh ſpecies of courts, of general juriſdiftion and uſe, 
which are derived out of, and act as collateral auxiliaries to, 
the foregoing ; I mean the courts of aſſiſe and ai prius.. . 


THESE. are compoſed of two or more commiſſioners, who 
are twice in every year ſent by the king's ſpecial commiſſion 
all round the kingdom (except only London: and Middleſex, 
where courts of ui prias are holden in and after every term, 
before the chief or other judge of the ſeveral ſuperior courts) 


to try by a jury of the reſpective counties the truth of 


ſuch matters of fact as are then under diſpute in the 
courts of Weſtminſter-hall. Theſe judges of aſſiſe came 
into uſe in the room of the antient juſtices in eyre, 
julitiarii in itinere; who were appointed by the great coun- 
eil of the realm, A. D. 1176, 22 Hen. II (f), with a delegat- 
ed power from the king's great court or aula regia, being look- 
ed upon as members thereof; and they made their circuit 

S 5 g round 


if) Seld. Jan. I 2.F. 3. Spelm, Ced. 329 
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round the kingdom once in ſeven years for the purpoſe of 
trying cauſes (g). They were afterwards directed by magna 


carta, c. 12. to be ſent into every county once a year to take 


or try certain actions then called recognitions or aſſiſes; the 
moſt difficult of which they are directed to adjourn into the 
court of common pleas, to be there determined. The preſent 
juſtices of aſſiſe and 27/6 prius are derived from the ſtatute 
Weſtm. 2. 13 Edw. I. c. 30. explained by ſeveral other acts, 
particularly the ſtatute 14 Edw. III. c. 16. and muſt be two 


of the king's juſtices of the one bench or the other, or the 
chief baron of the exchequer, or the king's ſerjeants ſworn, 

They uſually make their circuits in the reſpective vacations 
after Hilary and Trinity terms; aſſiſes being allowed to be 


taken in the holy time of lent by conſent (h) of the biſhops at 
the king's requeſt, as expreſſed in ſtatute Weſtm. 1. 3 Edu. 
I. c. 51. And it was alſo uſual, during the times of popery, 
for the prelates to grant annual licences tothe juſtices of aſſiſe 
to adminiſter oaths in holy times: for-oaths being of a ſacred 
nature, the logic of thoſe deluded ages concluded that they 
muſt be of eccleſiaſtical cognizance (i). The prudent jealouſy 
of our anceſtors ordained (K) that no man of law ſhould be 
judge of aſſiſe in his own country: and a ſimilar prohibition 
is found in the civil law (I); which has carried this principle 


RN that it is equivalent to the crime of ſacrilege, for a 


man to be governor of the province in which he was born, or 


has any civil connexion (m). 


ot 


Tus judges upon their circuits ſit by virtue of five ſever 


authorities. 1. The commiſſion of the peace. 2. A commiſſion 


of 


(g) Co. Litt. 293. Aano 1261 juſticiarii itinerantes wenerut 
apud Wigorniam in ect avis S. Johannis Baptilia-; — et totus tont 
tatus est admittere recuſavit, quod ſeptem anni nondum era 
cla pſi, peſtguam juſticiarii ibidem ultim? ſederunt, ( Annal. Ec, 
Wigern. in Whart, Angl. ſacr IJ. 498.) (h) It wonld hare 
becn (ſtrange to have denied this ccnlent, if, as Whitelocke 1m 
gines (on parl. 11. 260.) the hint of our juſtices of aſſiſe wi 
token from Samuel's going an annual circuit to judge If ae, 
2 Sem. vii. 16. (i) Inſtances hereof may be met with in the 
zpperd.x to Spelman's original of the terms, and in M. Pai ker“ 
Ant'quities, 209. (Kk) Stat. 4 Edw. III. c. 2. 8 Ric. II. c. 4. 


33 Hen. VIII. c. 24 r (m) C. 9. 29. 4. 
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A Lak and terminer. 3. A commiſſion of general goal-deh- 

The conſideration of all which belongs properly to the 
a book of theſe Commentaries. But thefourth com- 
miſſion is, 4. A. commiſſion of aſſiſe, directed to the judges 
and clerk of aſſiſe, to take aſſiſes; that is, to take the verdict 
of a peculiar ſpecies of jury called an aſſiſe, and ſummoned 
for the trial of landed diſputes, of which hereafter. The 
other authority is, 5. That of aii prius, which is a conſe- 
quence of the commiſſion of ae (n), being annexed to the 
office of thoſe juſtices by the ſtatute of Weſtm. 2, 13 Edw. 


I. c. 30. And it empowers them to try all queſtions of fact 


iſſuing out of the courts at Weſtminſter, that are then ripe 
for trial by jury. Theoriginal of the name is this: all cauſes 
commenced in the courts of Weſtminſter-hall are by the 
courſe of the courts appointed to be there tried, on a day fixed 
in ſome Eaſter or Michaelmas term, by a jury returned from 
the county wherein the cauſe of action ariſes; but with this 
proviſo, aiſi prius juſtitiarii ad afſiſas capiendas venerint ; unleſs 
before the day prefixed the judges of aſſiſe come into the 
county in queſtion. This they are ſure to do in the vaca- 
tions preceding each Eaſter and Michaelmas terms, and there 
diſpoſe of the cauſe; which faves much expence and trouble, 
both to the parties, the jury, and the witneſſes. 


THESE are the ſeveral courts of common law and equity, 


which are of public, and general juriſdiction throughout the | 


kingdom. And, upon the whole, we - cannot -but -admire 
the wiſe economy and admuable proviſion of our. anceſtors, 


in ſettling the diſtribution. of juſtice in a method fo well 
calculated , for cheapnels, expedition, and caſe. By the 


conſtitution which -they _eftabliſhed, all trivial debts; and 
mjuries of ſmall conſequence, were to be recovered or 
redrefled in every man's own county, hundred, or perhaps 


pariſh, . Pleas. of freehold, and more important diſputes of . 
property, were adjourned to the king's court of common pleas, 


which was fixed in one place for the benefit of the whole king- 
dom. Crimes and miſdemeſnors were to be examined in a 
court 


(o) Sa:k. 434. 
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court by themſelves and matters of the revenue in another 
diſtinct juriſdiction. Now indeed, for the eaſe of the ſubjed 


open all the three ſuperior courts for the redreſs of privat 
wrongs; which have remedied many inconveniences, and 


K as a 1 5 My 8 * K 7 "MA 
2 
- 
” . = 
* 
4 a 


main in both caſes two ſucceſſive courts of appeal, to rectifſ 
- fuch their miſtakes. If the rigour of general rules does in 


formity and equilibrium among all the inferior juriſdictions: 
a court compoſed of prelates ſelected for their piety, and of 
nobles advanced to that honour for their perſonal merit, or 


their property, and bound upon their conſcience and honour, 


experiments (ſo frequent in this fertile age) as by cloſely ad- 


C 
and greater diſpatch of cauſes, methods have been found ts 


yet preſerved the forms and boundaries handed down to uz 
from high antiquity. If facts are diſputed, they are ſent 
down to be tried in the country by the neighbours ; but the 
law, ariſing upon thoſe facts, is determined by the judges 
above: and, if they are miſtaken in point of law, there re. 


any caſe bear hard upon individuals, courts of equity are open 
to ſupply the defects, but not ſap the fundamentals, of the 
law. Laſtly, there preſides over all one great court of ap. 
peal, which 1s the laſt reſort in matters both of law and 
equity; and which will therefore take care to preſerve an uni- 


deriving both honour and merit from an illuſti ious train of 
anceſtors ; who are formed by their education, intereſted by 


to be ſkilled in the laws of their country. This is a faithful 
fketch of the Engliſh juridical conftitution, as deſigned by 
the maſterly hands of our forefathers. Of which the great 
original lines are fill ſtrong and viſible; and, if any of its 
minuter ſtrokes are by the length of time at all obſcured or 
decayed, they may ſtill be with eaſe reſtored to their priſtine 
vigour: and that not ſo much by fanciful alterations and wild 


hering to the wiſdom of the antient plan, concerted by Alfred 
and perfected by Edward I; and by attending to the ſpunt 
without neglecting the forms, of their excellent and venerabl 


inſtitutions. | 
8 
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CHAPTER THE FIFTH. 


0: COURTS ECCLESIASTICAL, MILITARY, aN 
MARITIME - 


* 


D ESIDES the ſeveral courts, which were treated of in 
D the preceding chapter, and in which all injuries are 
edreſſed, that fall under the cognizance of the common law 
of England, or that ſpirit of equity which ought to be its con- 
ant attendant, there ſtill remain ſome other courts of a juriſ- 
iction equally public and general: which take cognizance 
f other ſpecies of injuries, of an eccleſiaſtical, military, and 
aritime nature; and therefore are properly diſtinguiſhed by 
he title of eccleſiaſtical courts, courts military, and courts * 
aitime. 


of ” 5 
I. BrrORE I deſcend to conſider particular eccleſiaſtical 
ur, Wourts, I mult firſt of all in general premiſe, that in the time 


f our Saxon anceſtors there was no ſort of diſtinction be- 
reen the lay and the eccleſiaſtical juriſdiction: the county 
ourt was as much a ſpiritual as a temporal tribunal : the 
thts of the church were aſcertained and aſſerted at the ſame 
me and by the ſame judges as the rights of the laity. For 
is purpoſe the biſhop of the dioceſe, and the alderman, 
r in his abſence the ſheriff of the county, uſed to fit toge- 
in the county court, and had there the cognizance of 
Il cauſes as well eccleſiaſtical as civil: a ſuperior deference 
ang paid to the biſhop's opinion in ſpiritual matters, and 
that of the lay judges in temporal (a). This union 
power was very ad vantageous to them both: the Pre- 
7 | | h ſence 


R ) Celeberrimo buic con entui epiſcopus et aldermannus inter- 
WW; quorum alter jura divina, alter humane poputum e deceta. 
L, Ladgar, c. 8. 
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ſence of the biſhop added weight and reverence to the ſherif 
proceedings; and the authority of the ſheriff was equal 
uſeful to the biſhop, by enforcing obedience to his decrees 
ſuch refractory offenders, as would otherwiſe Save. deſpilt 
the thunder of mere eccleſiaſtical cenſures. 


Bur ſo moderate and rational a plan was wholly inconſifty 
with thoſe views of ambition, that were then forming by y 
court of Rome. It ſoon became an eſtabliſhed maxim in t 

- papal ſyſtem of policy „that all eccleſiaſtical perſons and 4 
© = ecclefiaftical cauſes ſhould be folely and entirely ſubje&t 
© eccleſiaſticaljuriſdiftion only: which juriſdiction was ſuppl 
ed to be lodged in the firſt Place and immediately in the pqq 
by divine indefeaſible right and inveſtiture from Chriſt hi 
ſelf; and deriv ed, from the pope to all inferior tribunal 
Hence the canon law lays i it down as a rule, that © facerd 
A regibus honorandi ſunt, non judicardi (b) :“ and places! 

* emphaticaireliance on a fabulous tale which it tells of then 
RE Od Conſtantine : that when ſome petitions were brought 
him, imploring the aid of his authority againſt certain of | 
biſhops, accuſed of oppreſſion and injuſtice, he cauſed (ig 
the holy canon) the petitions to be burnt in their preſence,u 
miſting them with this valediction: * Tte, et inter vos (ol 
veſtras 6 uf lte, quia dignur non eft ut 40s judicemus Des ( 
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IT was not, however, till after the Norman conqueltl 
this doctrine was received in England; when Willa 
(whoſe title was warmly eſpouſed by the monaſteries, vi 

| he liberally endowed, and by the foreign clergy, vl 
he brought over in ſhoals from France and Italy, 
planted in the beſt preferments of the Engliſh church) f 
at length prevailed upon to eſtabliſh this fatal encroi 
ment, and ſeparate the eccleſiaſtical court from the ci 
whether actuated by principles of bigotry, or by thoſe 
morerefined policy, in order to diſcountenance the laws of 
Edward, abounding with the ſpirit of Saxon liberty, 8 

altogel 
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(b) Decret. part, 2. cauf. 11, qu. 1. c. 4. 1 (e) I 
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ogether certain. But the latter, if not the cauſe, was un- 
ubtedly the conſequence, of this ſeparation: for the Saxon 
s were ſoon overborne by the Norman juſticiars, when 
county court fell into diſregard by the biſhop's withdraw- 
> his preſence, in obedience to the charter of the Conqueror 
); which prohibited any ſpiritual cauſe from being tried 
the ſecular courts, and commanded the ſuitors to appear 
fore the biſhop only, whoſe deciſions were directed to con- 
m to the canon law (e). 


Kixo Henry the firſt, at his acceſſion, among other reſto- 
jons of the laws of king Edward the Confeſſor, revived 


hich was, according to fir Edward Coke (g), after the 
ex; heat of the conqueſt was paſt, only a reſtitution of the 
tient law of England. This however was ill reliſhed by 
e popilh clergy, who, under the guidance of that arrogant 
elate archbiſhop Anſelm, very early diſapproved of a mea- 
re that put them on a level with the profane laity, and ſub- 
Red ſpiritual men and cauſes to the inſpection of the ſecu- 
magiſtrates: and therefore in their ſynod at Weſtminſter, 
Hen. I. they ordained that no biſhop thould attend the diſ- 
ſon of temporal cauſes (h); which ſoon diſſolved this newly 
ected union. And when, upon the death of king Henry the 

grit, 


laſt. 259. Wik LL. Angl. Sax. 292. (e) Nullzs 
ſcνν, vel archidiacenus de legibus epiſcipal bus amplius in buns 
et placita teneant, nec carſam que ad regimen animarum perti- 
tad judiciu n ſecularium hominum adducan?:; ſed quicungque ſe- 
ndum eprſcrpales le ges, de quacungue enuſa wel culpa interprila- 
fuerit, al locum quem ad hoc epiſcapus elegerit et nom:Swverit, 
mat; whique de cauſa ſua reſpandeat; et non ſecundum hundret, 
j ſecundum cant net et epiſespales leges, reflum deo et epiſcofo ſuo 
Cat, (f) Y:lo et præcipio, ut cmnes de comitatu eant a 
pitatus et hundreda, ficut fecerint tempore regis Edevardi. 
art, Hen, J. in Spelm. cod. wit. legum. 305) And what is 
ſcurely hinted at, is fully explained by his coe of laws extant 
the red bock of the exche quer, though in general but of doubt- 
| 22thority, cap. 8. Generalio comitatuum placita ceriis locis et 
cibus teneantur. Interſint autem efiiſcopi, comites, &c. et agan- 
' primo debita werae chriſtianitatis jura, ſecundo regis placita, 
Ven cauſqge fingulirum dignis ſatisfafrontbus exfleantur. 
| 2 loſt. 70. (h) Ne epiſcohi ſecularium placitorum H- 
pn ſuſcipiant, Spelm. Cod. 3m. | 
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is of the union of the civil and eccleſiaſtical courts (f). 


(4) Hue. Hit. C. L. 102. Seiden. in Fadem. p. 6. I. 24. 
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1 


firſt, the uſurper Stephen was brought in and ſüpported byt 


chriſtianitatis) I ſhall begin with the. loweſt, and ſo aſce 


«i 
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clergy, we find one article of the oath which they imp 
upon him was, that eccleſiaſtical perſons and eccleſiaſti 
cauſes ſhould be ſubje& only to the biſhop's juriſdiction (| 
And as it was about this time that the conteit and emulai cu 
began between the laws of England and thoſe of Rome ( 
the temporal courts adhering to the former, and the ſpirit 
adopting the latter as their rule of proceeding, this widen 
the breach between them, and made a coalition afterwa 
impracticable; which probably would elſe have been effeſt 
at the generaLreformation of the church. | 


In bri fly recounting the various ſpecies of eccleſiaſt 
courts, or, as they are often ſtyled, courts chriſtian, (cur 


gradually to the ſupreme court of appeal (1). 


1. THE archdeacor's court is the moſt inferior court in t 
whole eccleſiaſtical polity. It is held in the archdeacon's 
ſence before a judge appointed by himſelf, and called his of 
cial; and its juriſdiction is ſometimes in concurrence wit 
ſometimes in excluſion of, the biſhop's court of the diocel 
From hence, however, by ſtatute 24 Hen. VIII. c. 12. thi 
hes an appeal to that of the biſhop. 8 


2. THE conſiſtory court of every dioceſan biſhop is held 
their ſeveral cathedrals, for the trial of all eccleſiaſtical cu 
anfing within their reſpective dioceſes. The biſhop's chat 
cellor, or his commiſſary, is the judge; and from his ft 
tence there lies an appeal, by virtue of the ſame ſtatute, to 
archbiſhop of each province reſpectively. 


3. THE court of arches is a court of appeal, belonging 
the archbiſhop of each province; whereof the judge is cal 


(i) Dbid. 310. (k) See vol. I. introd. F. 1. (I) 
farther particulars ſee Burn's ecclefiaſtical Iaw, Wood's infiitalt 
the com mon law, and Oughton's orde Judiciorum, | 


/ 
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«dean of the arches; becauſe he antiently held his court in the 
urch of St. Mary le bow (ſanta Maria dearcubug) though 
| the principal ſpiritual courts are now holden at Doctors 
ommons. His proper juriſdiction is only over the thirteen 
:culiar pariſhes belonging to the archbiſhop in London; but 
e office of dean of the arches having been for a long time 


ited with that of the archbiſhop” 8 principal official, he now, ' 


right of the laſt mentioned office, receives and determines 
peals from the ſentences of all inferior eccleſiaſtical courts 
ithin the province. And from him there lies an appeal to 
e king in chancery (that is, to a court of delegates appoint- 
under the King's great ſeal) by ſtatute 25 Hen. VIII. c. 19. 
ſupreme head of the Engliſh church, in the place of the 
ſp of Rome, who formerly exerciſed this juriſdiction; 
hich circumſtance alone will furniſh the reaſon why the 
piſh clergy were ſo anxious to ſeparate the ſpiritual court 
om the temporal, | 


4. THE court of peculiars is a branch of and annexed to 
e court of arches. It has a juriſdiction over all thoſe pa- 


Ines diſperſed through the province of Canterbury in the 
dſt of other dioceſes, which are exempt from the ordinary's 
riſdiction, and ſubject to the metropolitan only. All eccle- 
ſical cauſes, ariſing within theſe peculiar or exempt juriſ- 
ions, are, originally, cognizable by this court; from 
uch an appeal lay formerly to the pope, but now by the 
tüte 25 Hen, VIII. c. 19. tothe king in chancery. 


5. Tas prerogative court is eſtabliſhed for the trial of 
teſtamentary cauſes, where the deceaſed hath left bona 
labha within two different dioceſes. In which caſe the 
obate of wills belongs, as we have formerly ſeen (m), 
the archbiſhop of the province, by way of ſpecial 
Togative, And all cauſes relating to the wills, admi- 
aations, or legacies of ſuch perſons are, originally, 
Mizable herein, before a judge appointed by the arch- 
op, called the judge of the prerogative court; from 

whom 


(m) Book II. ch. 32. 
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king in e inſtead of the pope as btw 


called a voluntary and not a contentious juriſdiction; w 


vix. the court of delegates, judices delegati, appointed byt 
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ſpiritual and temporal, judges of the courts at Weſtmunk 


popery, with an evil eye; as being contrary to the liber 
the ſubject, the honour of the crown, and the independs 


lots of the holy ſee, expreſsly declare (o), that appeals inca 


whom an appeal lies by ſtatute 2 5 Hen“ VIII. c. 79. to 


I PASS by ſuch eccleſiaſtical courts, as have only wha 


are mere:7 concerned in doing or ſelling what no one oppul 
and which keep an dpen office for that purpoſe, (as grant 
diſpenſations, licences, faculties, and other remnants off 
papal extortions) but do not concern themſelves with ad 


niſtring redreſs to any injury: and ſhall proceed to 
6. THE great court of appeal in all eccleſiaſtical ca 


king's commiſſion under his great ſeal, and iſſuing out 
chancery, to repreſent his royal perſon, and hear all appeal 
him, made by virtue of the before-mentioned ſtatute 
Henry VIII. This commiſſion is uſually filled with la 


and doctors of the civil law. Appeals to Rome were aln 
looked upon by the Engliſh nation, even in the time 


of the whale realm: and were firſt introduced in very 
bulent times, in the ſixteenth year of king Stephen (4 
11 51.) at the ſame period (fir Henry Spelman obſerves) fl 
the civil and canon laws were firſt imported into England 
But, in a few years after, to obviate this growing prach 
the conſtitutions made at Clarendon, 11. Hen. II. on acc 
of the diftur>ances raiſed by archbiſhop Becket and othieri 


eccleſiaſtical ought to lie, from the archdeacon to the diocel 
from the dioceſan to the arch-biſhop of the province; andi 
the archbiſhop to the king ; and are not toproceed any fat 
without ſpecial licence from the crown. But the unhappy! 
vantage that was given in the reigns of king John, and kl 
Henry the third, to the encroaching power of-the pope, 


(n) Ced. vet leg. 316 (o) Chap. 8. 
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ever vigilant to improve all opportunities of extending his 
liction hither, at length rivetted the cuſtom of appeal- 
o Rome in cauſes eccleſiaſtical ſo ſtrongly, that it never 
4 be thoroughly broken off, till the grand rupture hap- 
d in the reign of Henry the eighth; when all the juriſ- 
on uſurped by the pope in matters eccleſiaſtical was re- 
to the crown, to which it originally belonged : ſo that 
atute 25 Hen. VIII. was but declaratery of the antient 
of the realm (p). But in caſe the king himſelf be party 
y of theſe ſuits, the appeal does not then lie to him in 
cry, which would he abſurd ; but, by the ſtatute 24 
VIII. c. 12. to all the biſhops of the . aſſembled - 
e upper houſe of convocation. | 


A COMMISSION 1 a commiſſion ſometimes 
ted, in extraordinary caſes, to reviſe the ſentence of the 
of delegates, when it is apprehended they have been 
into a material error. This commiſſion the king may 
t, although the ſtatutes 24 & 25 Hen. VIII. before cited, 
re the ſentence of the delegates definitive: becauſe the 
as ſupreme head by the canon law, uſed to grant ſuch 
ifſion of review; and ſuch authority, as the pope here- 
e exerted, is now annexed to the crown (q) by ſtatutes 
len. VIII. c. 1. and x Eliz. c. 1. But it is not a matter of 
, Which the ſubje& may demand ex debito juſlitiae; but 
lyamatter of favour, and which therefore is often denied. 


HESE are now the principal courts of eccleſiaſtical juriſdie- 
none of which are allowed to be courts of record: no 
than was another much more formidable juriſdiction, but 
deſervedly annihilated, wiz. the court of the king's high 
on in cauſes eccleſiaſtical. The court was erected and 
d to the regal power (r) by virtue of the ſtatute 1 Elise. 1. 

ad of a larger juriſdiction which had before been exerciſed 
r the pope's authority. It was intended to vindicate the 


* 


P) 4 In. 3444. (q) Ibid. (r) 4 Taft. 324. 


of errors, hereſies, ſchiſms, abuſes, offences, contemptz 


f 
! 
i! 
tis 
tis 
| 
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4 


lord high conſtable and earl marſhal of England jointly 


' terwards during our connexions with the continent, |) 
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dignity and peace of the church, by reforming, ordering 
correcting the eccleſiaſtical ſtate and perſons, and all 


enormities. Under the ſhelter of which very general q 
means were found, in that and the two ſycceeding reig 
veſt in the high commiſſioners extraordinary and alm 
ſpotic powers, of fining and impriſoning ; which they e 
much beyond the degree of the offence itſelf, and freq 
over offences by no means of ſpiritual cognizance. For 
reaſons this court was juſtly aboliſhed by ſtatute 16 Car 
11. And the weak and illegal attempt that was madet 
vive it, during the reign of king James the ſecond, | 
only to haſten that infatuated prince's ruin. 


II. NexT, as to the courts military. The onlyca 
this kind known to, and eſtabliſhed by, the permanent 
of the land, is the court of chivalry, formerly held beſo 


ſince the attainder of Stafford duke of Buckingham, 
Henry VIII. and the conſequent extinguiftment of thei 
of lord high conſtable, it hath uſually, with reſpedt t 
matters, been held before the earl marſhal only (s). 
court, by ſtatute 13 Ric. II. c. 2. hath cognizance of cou 
and other matters touching deeds of arms and war, # 
out of the realm as within it. And from its ſentences 
peal lies immediately to the king in perſon (t). Thi 
was in great reputation in the times of pure chivalry, at 
territories which our princes held in France: but is now 
almoſt entirely out of uſe, on account of the feeblenels0 
juriſdiction, and want of power to enforce its judgme 
it can neither fine nor impriſon, not being a court of record 


III. Txs maritime courts, or ſuch as have power and 
diction to determine all maritime injuries, ariſing upon tir 
\ : | 


(s) 1 Lev. 230. Show, Parl. Caf, 60, (t) 4 Inſt. 128. | 
Mod. 127. | 


l — ä aneed r 


arts out of the reach of the common law, are als the 
fadmiralty, and its courts of appeal. The court of 
ly is held before the lord high admiral of England, 

deputy, who is called the judge of the court. Ac- 


all erected by king Edward the third. Its proceedings 
cording to the method of the civil law, like thoſe of 
Jefiaſtical courts ; upon which account it is uſually held 


Commons in London. It is no court of record, any 
an the ſpiritual courts. From the ſentences of the ad- 


III. c. 19. which directs the appeal from the arch- 


ſhon, © like as in caſe of appeal from the admiralty 
ut this is alſo expreſsly declared by ſtatute 8 Eliz. 
hich enacts that upon appeal made to the chancery, the 


W nal. 

thet | 

& to EALS from the vice-admiralty courts in America, and 
). er plantations and ſettlements, may be brought before 


ts of admiralty in England, as being a branch of the 
I's juriſdiction, though they may alſo be brought be- 
king in council, But in caſe of prize veſſels, taken 
of war, in any part of the world, and condemned-in 
ts of admiralty or vice-admiralty as lawful prize, 
a] lies to certain commiſſioners of appeals, conſiſting 
of the privy council, and not to judges delegates. And 
virtue of divers treaties with foreign nations; by which 
ar courts are eſtabliſhed in all the maritime countries 
ope for the deciſion of this queſtion, whether lawful 
Ir not: for this being a queſtion between ſubjects 
rent ſtates, it belongs entirely to the law of nati- 
nd not to the municipal laws of either country, to 
Wie it. The original court, to which this queſtion is 
permitted 


00 C. 13. (x) Archeien. 41. 
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g to fir Henry Spelman (w), and Lambard (x), it was 


fame place with the ſuperior eccleſiaſtical courts, at | 


judge an appeal always lay, in ordinary courſe, to 
g in chancery, as may be collected from ſtatute 25 


. 
* 
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scourts to be determined by perſons named in theking's 


e definitive of the dele gates ä by commiſſion 
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permitted in England, is the court of admiralty; and theg 
of appeal is in effect the king's privy council, the memhy 
which are, in conſequence of treaties, commiſſioned y 
the great ſeal for this purpoſe. In 1748, for the more ſy 
determination of appeals, the judges of the courts of 
minſter-hall, though not privy counſellors, were addedy 
commiſſion then in being. But doubts 'being conceived 
cerning the validity of that commiſſion, on account of 
addition, the ſame was confirmed by ſtatute 22 Geo. II. 
with a proviſo, that no ſentence given under it ſhould 
lid, unleſs a majority of the commiſſioners preſent 
actually privy counſellors. But this did not, I appr 
extend to any future commiſſions 3 and ſuch an additi 
came indeed wholly unneceſſary in the courſe of the 
which commenced in 1756 ; ſince, during the whole 
war, the commiſſion of appeals was regularly attendel 
all its deciſions conducted by a judge, whoſe maſterlyacyy 
ance with the law of nations Was known and revered byq 
ſtate 1 in as (). | 


( 5 See the e of the bed ie Monteſquien, i ; 
Vattel (a ſubject of the king of Pruflia) on the anſwer tra 
by the Engliſh court to his Pruffian majeſty's Expoſition dus 


droit de gens, J. 2. c. 7. F. 84.) 
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CHAPTER THE SIXTH, 


OURTS or a SPECIAL JURISDICTION. 


the two preceding chapters we have conſidered the ſeve- 
courts, whoſe juriſdiction is public and general; and 
h are ſo contrived that ſome or other of them may admi- 
redreſs to every poſſible injury that can ariſe in the king- 
at large. There yet remain certain others, whoſe juriſ- 
dn 1s private and ſpecial, confined to particular ſpots, or 
ted only to redreſs particular injuries. Fheſe are, 


HE foreſt courts, inſtituted for the 8 of the 
s foreſts in different parts of the kingdom, and for the 
ment of all injuries done to the king's deer or veniſon, 
vert or greenſwerd, and to the covert in which ſuch | 
are lodged, Theſe are the courts of attachments, of 
d, of ſaveinmote, and of juftice-feat. The court of at- 
ents, abood-mote, or forty days court, is to be held before 
erderors of the foreſt once in every forty days (a); and 
ituted to enquire into all offenders againſt vert and veni- 
d) : who may be attached by their bodies, if taken with 
ainour (or ainocuvre, a manu) that is, in the very act 
ling veniſon or ſtealing wood, or preparing ſo to 
or by freſh and immediate purſuit after the act is 
(e); elſe they mutt be attached by their goods. And in 
orty days court the foreſters or keepers are to bring in 

their 


* de foreſt, 9. Hen, Ill. e. 8, (b) 4 loſt, 289. 
b. 79. 


offences in vert and veniſon (h). And this court may 


certified to the court of juſtice-ſeat under the ſeals of the ju 


72 PRIVATE Boo 
their attachments, or preſentments de viridi et venatione ;1 
the verderors are to receive the ſame, and to enroll them, 
to certify them under their ſeals to the court of juſtice-{ 
or ſweinmote (d): for this court can only enquire of, butt 
convict offenders. 2. The court of regard, or ſurvey of dy 
is to be holden every third year, for the lawing or expediui 
of maſtiffs, which is done by cutting off the claws of the fi 
feet, to prevent them from running after deer (e). No of 
dogs but maſtiffs are to be thus lawed or expeditated, forny 
other were permitted to be kept within the precincts of 
foreſt; it being ſuppoſed that the keeping of theſe, and tl 
only, was neceſſary for the defence of a man's houſe (f) 
The court of ſaveinmote is to be holden before the verderg 
as judges, by the fteward of the ſweinmote thrice in en 
year (g), the ſweins or freeholders within the foreſt compel 
the] jury. The principal juriſdiftion of this court is, firk 
enquire into the oppreſſions and grievances committed by | 
officers of the foreſt ; „ de ſuper-oneratione foreftariorum, 
«© aliorum miniſtrorum foreflae ; et de eorum oppreſionibu) 
ce pulo regis illatis: and, ſecondly, to receive and ＋ 
ſentments certified from the court of attachments 


only enquire, but convict alſo, which conviction fhal 


for this court cannot proceed to judgment (i). But the pri 
pal court is, 4. The court of juſtice-ſeat, which is held ba 
the chief juſtice in eyre, or chief itinerant. judge, ca 
juſtitiarius in itinere, or his deputy z to hear and detem 
all treſpaſſes within the foreſt, and all claims of franchi 
liberties, and privileges, and all pleas and cauſes whatſ 
therein ariſing (k). It may alſo proceed to try pri 
ments in the inferior courts of the foreſts, and to give ji 
ment upon conviction of the ſweinmote. And the chief jul 
may therefore, after preſentment made or indictment . 


{a) Cart. de foreſt. c. 16, (e) Ibid. e. S. (f) 110 08 
(8) Cart. de fereſt. c. 83. (h) Stat.; 34 Edv. I. c c, 04 15 
289. (K) 4 loft, 291. | d 


h. 6. Wien == 73, 
at not before (I), iſſue his warrant to the officers of the foreſt 
apprehend the offenders. It may be held every third year; 
ad forty days notice ought to be given of its fitting. © This 
ourt may fine and impriſon for offences within the foreſt (m), 
being a court of record: and therefore a writ of error lies 
om hence to the court of king's bench, to rectify and redreſs 
ny mal- adminiſtrations of juſtice (n); or the chief juſtice 
eyre may adjourn any matter of law into the court of king's. 
nch (o). Theſe juſtices in eyre were inſtituted by king 
lenry II. A. D. 1184 (p); and their courts were formerly 
ery regularly held: but the laſt court of juſtice ſeat of any 
te was that holden in the reign of Charles I. before che 
xr! of Holland; the rigorous proceedings at which are re- 
orted by fir William Jones. After the reſtoration another 
has held, pro forma only, before the earl of Oxford (q); but 
(nce the aera of the revolution in 1688, the foreſt laws have 
len into total diſuſe, to the great advantage of the ſubject. 


IT. A sECoOND ſpecies of private courts, is that of com- 
iſnoners of ſexvers. This is a temporary tribunal, erected 
virtue of a commiſſion under the great ſeal ; which for- 
erly uſed to be granted pro re nata at the pleaſure of the 
own (r), but now at the deſcretion and nomination of the 
d chancellor, lord treaſurer, and chief juſtices, purſuant 
the ſtatute 23 Hen. VIII. c. 5. Their juriſdiftion is to 
jerlook the repairs of ſea banks and ſea walls; and the 
eanſing of rivers, public ſtreams, ditches, and other conduits, 
hereby any waters are carried off: and is confined to ſuch 
unty or particular diftri& as the commiſſion ſhall expreſsly 
me. The commiſſioners are a court of record, and may 
and impriſon for contempts (s); and in the execution of 
ar duty may proceed by jury, or upon their own view, and 


if take order for the removal of any annoyances, or the ſafe- 


(l) Stat, 1 Edw. III. c. 8. hy | 
"1 III. c. 8. 7 Ric. II. e. 4. (m) 4 Inft. 313. 

10e. (0) Ibid. 298. (p) Hoveden. (q) North's life of 
uildford. 45. (r) F. N. B. 113. () 1 Sid. 145 | 


(t), or otherwiſe at their own diſcretion. They may al 
aſſeſs ſuch rates, or ſcots, upon the owners of lands withy 
_ their diſtrit, as they ſhall judge neceſſary : and, if any ye 
fon refuſes to pay them, the commiſſioners may levy the ſam 


ments. But their conduct is under the control of the cout 
of king's bench, which will prevent or puniſh any illegal a 


the commiſſioners, unleſs before that board; and committel 


till they ſhould releaſe the ſame; and one of the reaſons ft 


of evident utility to the public, * the ſupreme reaſon abon 
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guard and conſervation of the ſewers within their commiſſion 
either according to the laws and cuſtoms of Romney-mark 


6 


by diſtreſs of his goods and chattels; or they may, by ſtatu 
23 Hen. VIII. c. 5. ſell his freehold lands (and by the 7 Any, 
c. 10. his copyhold alſo) in order to pay ſuch ſcots or aſſeſ 


tyrannical proceedings (u). And yet in the reign of king 
James I. (8 Nov. 1616.) the privy council took upon them 
order, that no action or complaint ſhould be proſecuted again 


ſeveral to priſon who had brought ſuch actions at common la 


diſcharging fir Edward Coke from his office of lord chie 
juſtice was for countenancing thoſe proceedings (v). Th 


pretence for which arbitrary meaſures was no other than Hat. 
tyrant's plea (w), of the neceſſity of unlimited powers in workſnar 


&« all reaſons, which is the ſalvation of the kings lands an 
& people.” But now it is clearly held, that this (as well asal 
other inferior juriſdictions) is ſubject to the diſcretionary cot! 
cion of his majeſty's court of king's bench (x). 


III. THz court of policies of aſſurance, when. ſubſiſting F 
erected in purſuance of the ſtatute 43 Eliz. c. 12. which recitt 
the immemorial uſage ofpolicies of aſſurance, © by means when. 
te of it cometh to paſs, upon the loſs or periſhing of any ſhip, then wveſ 

DO viva 4 followel 


(t) Romney-marſh, in the county of Kent, a tract contain 
2.4000 acres, is governed by certain antient and equitable laws 
ſewers, compoſed by Henry de Bathe a venerable judge in 0 
reign of king Henry the third; from which laws all commiſſioe 
of ſewers in England may receive light and direction. (4 Juſt. 10 
(u) Cro. Jac, 336. (v) Moor. 825, 826. See pag. 34. (w) M 
Parad, Loft. iv. 393. (x) 1 Ventr. 66, Salk, 146. 


„ WRONGS. „ 
« followeth not the undoing of any man, but the loſs lighteth 
« rather eaſily upon many than heavy upon few, and rather up- 
« on them that adventure not, than upon thoſe that do adyen- 
« ture; whereby all merchants, eſpecially thoſe of the younger 
« ſort, are allured to venture more willingly and more freely: 
« and thatheretofore ſuch aſſurers had uſed to ſtand ſo juſtly and 
« preciſely upon their credits, as few or no controverſies had 
« ariſen thereupon z and if any had grown, the ſame had from 
« time to time been ended and ordered by certain grave and dif. 
© creet merchants appointed by the lord mayor of the city of 
London; as men by reaſon of their experience fitteſt to un- 
derſtand and ſpeedily decide thoſe cauſes: but that of late 
years divers perſons had withdrawn themſelves from that courſe 
of arbitration, and had driven the aſſured to bring ſeparate ac- 
ions at law againſt each aſſurer: it therefore enables the lord 
hancellor yearly to grant a ſtanding commiſſion to the judge of 
he admiralty, the recorder of London, two doctors of the civil 
a, two common lawyers, and eight merchants; any three of 
hich, one being a civilian or a barriſter, are thereby and by the 
tatute 13 & 14 Car. II. c. 23. empowered to determine in a ſum- 
nary way all cauſes concerning policies of aſſurance in London, 
ith an appeal (by way of bill) to the court of chancery. But the 
uriſdiction being ſomewhat defective, as extending only to Lon- 
on, and to no other aſſurances but thoſe on merchandize(y) and 
oſuits brought by the aſſured only and not by the inſurers (z), 
o ſuch commiſſion has of late years iſſued: but inſurance cauſes 
re now uſually determined by the verdi& of a jury of merchants, 
Ind the opinion of the judges, in caſe of any legal doubts ; 
hereby the deciſion is more ſpeedy, ſatisfactory, and final: 
ough it is to be wiſhed, that ſome of the parliamentary powers 
reſted in theſe commiſſioners, eſpecially for the examination of 
"itneſſes, either beyond the ſeas or ſpeedily going out of the 
ngdom (a), could at preſent be adopted by the courts of 
Veſtminſter-hall, without requiring the conſent of parties. 
SA +=; IV. THE 


(y) Styl. 166, (z) 1 Show. 356, (a) Stat, 13 & 14 Car, TY 8. 
b. 5 3 & 4. : ; - 
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of the houſhold only (d). By the ſtatute of 13Ric. II. ſt. 1. c.; 
in this reſpect extends for twelve miles round the king's plac 
of reſidence (f). And, as this tribunal was never ſubject u 
the juriſdiction of the chief juſticiary, no writ of error lay fron 


parliament (g), till the ſtatutes of 5 Edw. III. c. 2. and 10 


the king in his place. But this court being ambulatory, and 


IV. Tn court of the rar/balſea,and the palace court at Welt. 
minſter, though two diſtinct courts, are frequently confounde( 
together. The former was originally holden before the ſtewnt 

and marſhal of the king's houſe, and was inſtituted to adminif 
ter juſtice between the king's domeſtic ſervants, that they might 
not be drawn into other courts, and thereby the king loſe ther 
ſervice (b). It was formerly held in, though not a part of, the aul 
regis (c); and, when that was ſubdivided, remained a diſtinctju. 
riſdiction: holding plea of all treſpaſſes committed within the 
verge of the court, where only one of the parties is in the 
king's domeſtio ſervice (in which caſe the inqueſt ſhall be take 
by a jury of the country) and of all debts, contracts and co. 
venants, where both of the contracting parties belong to the 
royal houſhold; and then the inqueſt ſhall be compoſed of men 


1 


(in affirmance of the common law) (e) the verge of the court 


it (though a court of record) to the king's bench, but only i 
Edw. III. ſt. 2. c. 3. which allowed ſuch writ of error befor 


ebliged to follow the king in all his progreſſes, ſo that bj 
the removal of the houſhold, actions were frequently diſconts 


nued (h), and douhts having ariſen as to the extent of its i f 
riſdiction (i), king Charles I. in the ſixth year of his reign, by WW: 
letters patent erected a new court of record, called the curia fi 

latii or palace court, to be held before the ſteward of the houſ ho 7: 

: "an pr. 

a 

(b) 1 Bulſtr. 211. (c) Flet. J. 2. c. 2. (d) Artic. ſup. cn 
28. Edw. I. c. 3. Stat. 3 Edw. III. c. 2. 10. Edw. III. it. 2. % , kir 
(e) 2 Inſt, $48. (f) By the antient Saxon conſtitution, the fd A 
regia, or privilege of the king's palace, extended from his palat E” 
ain 


gate to the diſtance of three miles, three furloogs, three ict 
nine feet, nine palms, and nine barley corns; as appears from) 
fragment of the textus Reffenſit, cited in Dr, Hickes's iſſer' 
epiftol. 114. (g) 1 Bulſtr. 211. 10 Rep. 79. (h) F. N. B. 20 
2 Inſt. 548. (i) 1 Bulſtr. 208. 
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and knight marſhal, and the ſteward of the court, or his de- 
puty ; with juriſdiction to hold plea of all manner of perſonal 
actions whatſoeyer,which ſhall ariſe between any parties within 
welve miles of his majeſty's palace at Whitehall (x). The court 
$ now held once a week, together with the antient court of 
arſhalſea, in the borough of Southwark : and a writ of error 
ies from thence to the court of king's bench. But, if the cauſe 
; of any Aſiderable conſequence, it is uſually removed on 
ts firſt commencement, together with the cuſtody of the de- 
endant, either into the king's bench or common pleas by a 
writ of habeas corpus cum cauſa : and the inferior buſineſs of 
he court hath of late years been much reduced, by the new 
ourts of conſcience erected in the environs of London; in 
onſideration df which the four counſel belonging to theſe 
ourts had falaries granted them for their lives: by the ſtatute 
3 Geo. II. c. 27. 


" 0 A FIFTH ſpecies of private courts of a limited, though 
unde juriſdiction, are thoſe of the principality of Wales; 


hich upon its thorough reduction, and the ſettling of its po- 
ty in the reign of Henry the eighth (I), were erected all over 
e country; principally by the ſtatute 34 & 35 Hen. VIII. c. 
6. though much had before been done, and the way p : 
the ſtatute of Wales, 12 Edw. I. and other ſtatutes. By 
« ſtatute of Henry the eighth before- mentioned, courts- baron, 
ndred, and county courts are there eſtabliſhed as in Pugland. 
{cſſion is alſo to be held twice in every year in each coun- 
dy judyes appointed by the king, to be called the great 
ſions of the ſeveral counties in Wales : in which all pleas : 
real and perſonal actions ſhall be held, with the ſame form 
proceſs, and in as ample a manner, as in the court of com- 
on pleas at Weſtminſter : and writs of error ſhall lie from 
ugments therein (it being a court of record) to the court 
king's bench at Weſtminſter. But the ordinary original 
its or proceſs of the king's courts at Weſtminſter do not 
into the principality of Wales en); ; though proceſs of exe · 
D 3: | cution - 


1 1 8. 180. Salk. 439. (1) See Vol. I. introd, n 4. (m] 2. 
dil, Rep, 141, 


liſh county adjoining to that part of Wales where the cauk 


ther ſpecial juriſdiction, held before the chancellor of th 


to lands holden of the king in right of the duchy of Lancaſt 


| nizance of the ſame * (89. 


limited local juriſdiction, and have at the ſame time an en 


For, as originally all jura regalia were granted to the lords 


and not by the crown. It would therefore be incongruo 
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cution does (n): as do alſo all prerogative writs, as writs of 
certiorari, quo minus, mandamus, and the like (o). And eye 
in cauſes between ſubje&t and ſubject, to prevent injuſtice 
through family factions and prejudices, it is held lawful (i 
cauſes of freehold at leaſt, if not in all others) to bring an ac 
tion in the Engliſh courts, and try.the ſame in the next Eng. 


ariſes (p). „ 


VI. Tux court of the duchy chamber of Lancaſter is an 


duchy or his deputy, concerning all matter of equity relating 


(q): which is a thing very diſtinct from the county palating 
and comprizes much territory which lies at a vaſt diſtance 
from it; as particularly a very large diſtri& ſurrounded by 
the city of Weſtminſter, The proceedings in this courtareths 
ſame as on the equity fide in the courts of exchequer aui 
chancery (r); ſo that it ſeems not to be a court of recon; 
and indeed it has been holden that thoſe courts have a con- 
current juriſdiction with the duchy court, and may take cog 


VII. ANOTHER ſpecies of private courts, which are of 


cluſive cognizance of pleas, in matters both of law and equi 
(t), are thoſe which appertain to the counties palatined 
Cheſter, Lancaſter, and Durham, and the royal francli 
of Ely (u). In all theſe, as in the principality of Walz 
the king's ordinary writs, iſſuing under the great ſeal ol 
of chancery, do not run; that 1s, they are of no fora 


theſe counties palatine, they had of courſe the ſole admit 
ſtration of juſtice, by their own judges appointed by themſelm 


fa 
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or the king to ſend his writ to direct the judge of another's 
ourt in what manner to adminiſter juſtice between the ſuitors. 

zut, when the privileges of theſe counties palatine and fran- 
hiſes were abridged by ſtatute 27 Hen. VIII. c. 24. it was 

ſo enacted, that all writs and proceſs ſhould be made in the 
ing's name, but ſhould be zefe'd or witneſſed in the name of 
he owner of the franchiſe, Wherefore all writs, whereon 
ions are founded, and which have current authority here, 

uſt be under the ſeal of the reſpective franchiſes ; the two 
ormer of which are now annexed to the crown, and the two 
ter under the government of their ſeveral biſhops. And 
e judges of aſſiſe, who fit therein, fit by virtue of a ſpecial 
miſſion from the owners of the ſeveral franchiſes, and 
nder the ſeal thereof; and not by the uſual commiſſion un- 

er the great ſeal of England. Hither alſo may be referred 

te courts of the cinque ports, or five moſt important havens, |. 

s they formerly were eſteemed, in the kingdom; vix. 
over, Sandwich, Romney, Haſtings, and Hythe; to which 
Vinchelſea and Rye have been ſince added: which have al- 
 ſmilar franchiſes in many reſpe&s (w) with the counties 
alatine, and particularly an excluſive juriſdiction (before the 
jayor and jurats of the ports) in which excluſive juriſdiction 
tc king's ordinary writ does not run. A writ of error lies 
om the mayor and jurats of each port to the lord warden of 
ie cingue parts, in his court of Shepwayz and from the 
purt of Shepaway to the king's bench (x). And fo too a writ . 
error lies from all the other juriſdictions to the ſame ſu- 
eme court of judicature (y), as an enſign of ſuperiority re- 
ved to the crown at the original creation of the franchiſes. 

d all prerogativewrits (as thoſe of habeas corpus, prohibiti- 

, certiorari, and mandamus) may iſſue for the ſame reaſon 
all theſe exempt juriſdictions (2); becauſe the privilege, 
atthe king's writ runs not, muſt be intended between party. 

d party; for there can be no ſuch privilege againſt the 
$ (). 


D 4 i VIII. Tux 


0 1 Sid, 166, (x) Jenk. 71. Dyverſite des courts, t. bank le. 
Sid. 356, (y) Bro. Abr. t. error. 74. 101. Davis, 62. 4 
lt. 38. 214, 218. (2) 1 Sid. 92. (a) Cro. Jac, $43. 
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ſtannaries ſhall, during the time of their working therein bl 


prince of Wales, as duke of Cornwall (e), when he hath ha 


other cities, boroughs, and corporations throughout the king: 


r 
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VIII. The ſtanary courts in Devonſhire and Cornwall, fy 
the adminiſtration of juſtice among the tinners therein, ar 
alſo courts of record, but of the ſame private and excluſi 
nature. They are held before the lord warden and his ſub, 
tutes, in virtue of a privilege granted to the workers in the 
tin- mines there, to ſue and be ſued only in their own courts 
that they may not be drawn from their buſineſs, which is highly 
profitable to the public, by attending their lawſuits in othe 
courts\(b). The privileges of the tinners are confirmed by; 
charter, 33 Edw. I. and fully expounded by a private ftatutz 
50 Edw. III. which (c) has ſince been explained by a publi 
act, 16 Car. I. c. 15. What relates to our preſent purpoſ 
is only this: that all tinners and labourers in and about the 


na ſide, be privileged from ſuits of other courts, and be only 
impleaded in the ſtannary court in all matters, excepting 
pleas of land, life, and member. No writ of error lis 
from hence to any court in Weſtminſter-hall ; as was agree 
by all the judges (d) in 4 Jac. I. But an appeal lies from tle 
ſteward of the court to the under-warden ; and from him t 
the lord-warden ;. and thence to the privy. council of the 


livery or inveſtiture of the ſame (f). And from thence the 
appeal lies to the king himſelf, in the laſt reſort (g). 


IX. THE ſeveral courts within the city of London (h), and 


dom, held by preſcription, charter, or act of parliament, are alſodt 
the ſame private and limited ſpecies, It would exceed the dei e « 
| Un 


(b) 4 Toft. 232. (c) See this at length in 4 Inſt, 232. (1 
4 Init. 231. (e) Ibid. 230. (f) 3 Bulſt. 183. (g) Dode: 
ridge hiſt. of Cornaw. 94. (h) The chief of thoſe in London 1 
the /beriffs courts, holden before their ſteward or judge; from whi 
a writ of error lies to the court of huſtings, before the mayor, re 
corder, and ſheriffs; and from thence to juſtices appointed by tf 
king's comm.flion; who uſed to fit in the church of St. Mari 
de grand. (F. N. B. 3:.) And from the judgment of thoſe ju 
tices a writ cf error lies immediately to the houſe of lords.“ 


h. 6. 
nd compaſs of 6ur preſent enquiries, if T were to enter into a 
articular detail of theſe, and to examine the nature and ex- 
ent of their ſeveral juriſdictions. It may in general be ſuffi- 
ent to ſay, that they aroſe originally from the favour of the 
rown to thoſe particular diſtricts, wherein we find them 
ed, upon the ſame principle that hundred-courts, and 
he like, were eſtabliſhed ; for the convenience of the inha- 
tants, that they might proſecute their ſuits, and receive ju- 
ice at home: that, for the moſt part, the courts at Weſt- 
inſter-hall have a concurrent juriſdiction with theſe, or elſe 
ſuperintendency over them (i): and that the proceedings, in 
ele ſpecial courts, ought to be according to the courſe of the 
mmon law, unleſs otherwiſe ordered by parliament; for 
cough the king may erect new courts, yet he cannot alter 
e eſtabliſhed courſe of law. 


Bur there is no ſpecies of courts, conſtituted by a& of 
__ in the city of London, and other trading and po- 
lous diſtricts, which in its proceedings ſo varies from the 
urſe of the common law, that it may deſerve a more parti- 
lar conſideration. I mean the courts of requeſts „or courts 
conſcience, for the recovery of ſmall debts. The firſt of 
eſe. was eſtabliſhed in London, ſo early as the reign of 
enry the eighth, by an act of their common council; which 
pwever was certainly inſufficient for that purpoſe and illegal, 

| confirmed by ſtatute 3 Jac. I. c. 15. which has ſince been - 
plained and amended by ſtatute 14 Geo. II. c. 10. The 
nſtitution 1 is this: two aldermen, and four commoners, fit 
ice a week to hear all cauſes of debt not exceeding the va- 
e of forty ſhillings; which they examine in. a ſummary - 
ay, by the oath of the parties or other witneſſes, and make 
ch order therein as is conſonant to equity and good conſci- 

ce, The time and expence of obtaining this ſummary re- 
ls are very inconſiderable, which make it a great benefit to. 
de: and thereupon divers trading towns and other diſtricts 
ve obtained acts of parliament, for eſtabliſhing in them 


urts of conſcience upon nearly the ſame plan as that in the 
Jof London, 
D 3 THE 


(i) Salk, 144. 263, 
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Tux anxious deſire, that has been ſhewn to obtain the 
ſeveral acts, proves clearly that the nation in general is tru 
ſenſible of the great inconvenience ariſing from the diſuſe d 
the antient county and hundred- courts; wherein cauſes of thy 
ſmall value were always formerly decided, with very lit 
trouble and expenſe to the parties. But it is to be fear, 
that the general remedy which of late hath been principal 
applied to this inconvenience, (the erecting theſe new jur( 
dictions) may itſelf be attended in time with very ill conk 
quences: as the method of proceeding therein is entirely i 
derogation of the common law; as their large diſcretionary 
powers create a petty tyranny in a ſet of ſtanding commiſſion 
ers; and as the diſuſe of the trial by jury may tend to eſtrang 
the minds of the people from that valuable prerogative d 
Engliſhmen, which has already been more than ſufficienth 
excluded in many inftances. How much rather is it to þ 
wiſhed, that the proceedin gs. in the county and hundret 
courts could again be revived, without burthening the fis 
holders with too frequent and tedious attendances ; and attis 
ſame time removing the delays that have inſenſibly crept int 
their proceedings, and the power that either party haveg 
- transferring at pleaſure their ſuits to the courts: at Weſtmi 
iter! And we may with ſatis faction obſerve, that this exp 
riment has been actually tried, and has ſucceeded in the n 
pulous county of Middleſex; which might ſerve as an exan 
ple for others. For by ſtatute 23 Geo. II. c. 33. it is ena 
ed, 1. That a ſpecial county court ſhall be held, at leaſt on 
a month in every hundred of the county of Middleſex, by 
county clerk, 2, That twelve freeholders of that hunau - 
qualified to ſerve on juries, and ſtruck-by the ſheriff, ſhall 
fummoned to appear at ſuch court by rotation; ſo as nal 
ſhall be ſummoned oftener than once a year. 3. That ind 
cauſes, not exceeding the value of forty ſhillings, the coul 
clerk and twelve ſuitors ſhall proceed in a fummary way, 
mining the parties and witneſſes on oath, without the for 
proceſs antiently uſed ; and ſhall make ſuch order therein as ti 
ſhall judge agreeable to conſcience. 4. That no plaints 2 


Ourt« 


Ind - 
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emoved out of this court, by any proceſs 2 — ; but the 

termination herein ſhall be final. 5. That if any action be 

ought in any of the ſuperior courts againſt a perſon reſident. 

n Middleſex, for a debt or contract, upon the trial whereof 
he jury ſhall find leſs than 40s. damages, the plaintiff ſhalk 
ecover no coſts, but ſhall pay the defendant double coſts 
nleſs upon ſome ſpecial circumſtances, to be certified by the 
udge who tried it. 6. Laſtly, a table of very moderate fees 
s preſcribed and ſet down in the act; which are not to be 
xceeded upon any. account whatſoever. This is a plan en- 
rely agreeable to the conſtitution and genius of the nation: 

alculated to prevent a multitude of vexatious actions in the 

uperior courts, and at the ſame time to give honeſt creditors 
opportunity of recovering ſmall ſums; which now they 
frequently deterred: from by the expenſe of a ſuit at law: 
dan which, in ſhort, wants only to be nn known, in 
der to its univerſal reception. 


X. THERE is yet another ſpecies of private courts, which I: * 
uſt not paſs over in ſilence: v2. chancellor's courts in 
e two univerſities of England. Which two learned bodies 
eco the ſole juriſdiction, in excluſion of the king's courts, 
ver all civil actions and ſuits whatſoever, where a ſcholar or 
riyileged perſon is one of the parties; excepting in ſuch caſes - 
here the right of freehold is concerned. And theſe by the - 
un wverſüty charter they are at liberty to try and determine, 
ither according to the common law of the land, or according 
o their own local cuſtoms, at their diſcretion : which has ge- 
erally led them to carry on their proceſs in a courſe much 
onformed to the civil law, for reaſons ſufficiently explained 
ha former volume (k). 


THESE privileges were granted, that the ſtudents might not 
dune diſtracted from their ſtudies by legal proceſs from diſtant 


oa ind are of very high antiquity, hing generally; enjoyed by all 
| h "ine: 4 


ourts, and other forenſic avocations. And privileges of this 
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foreign univerſities as well as our own, in conſequence (I xp 
prehend) of a conſtitution of the emperor Frederick, A. ). 
1158 (J). But as to England in particular, the oldeſt chartr 
that I have ſeen, containing this grant to the univerſity d 
Oxford was 28 Hen. III. A. D. 1244. And the ſameprin 
| leges were confirmed and enlarged by almoſt every ſucceed. 
ing prince, down to king Henry the eighth; in the four 
teenth year of whoſe reign the largeſt and moſt extenſn 
charter of all was granted. One ſimilar to which was after. 
wards granted to Cambridge in the third year of queen Elin 
beth. But yet, notwithſtanding theſe charters, the privile 
ges granted therein, of proceeding in a courſe different fromth 
law of the land, were of ſo high a nature, that they wer 
held to be invalid; for though the king might ere& ne 
courts, yet he could not alter the courſe of law by his letten 
patent. Therefore in the reign of queen Elizabeth an aft 
parliament was obtained (m), confirming all the charters 
the two univerſities, and thoſe of 14 Hen. VIII. and 3 Eli, 
by name. Which bleed act, as fir Edward Coke entitles th 
(n) eſtabliſhed this high privilege without any doubt or oppol: 
tion (o): or, as fir Mathew Hale (p) very fully expreſſes tix 
ſenſe of the common law and the operation of the act of par 
liament, © although king Henry the eighth, 14 A. R. ju (4 
« granted to the univerſity a liberal charter, to proceed at 
« cording to the uſe of the univerſity z viz. by a coutk 
„% much conformed to the civil law; yet that charter hal 
© not been ſufficient to have warranted ſuch proceeding 
„ without the help of an act of parliament. And therefor 
« jn 13 Eliz. an act paſſed, whereby that charter was in &- 
ce fe& enacted; and it is thereby that at this day they har 
e a kind of civil law procedure, even in matters that area 
« themſelves of common law cognizance, where either! 
«© the parties is privileged.” 1 


(5 Cod. 4. tit, 13. (m) 13 Eliz. c. 29. (o) 4 Inſt, 2] 
(o) Jenk. Cent. 2. pl. 88. Cent. 3. pl. 33. Hardr. 304. Gat 
bolt, 201. (p) Hiſt, C. L. 33. | 
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THIS privilege, ſo far as it relates to civil cauſes, is exer- 
iſed at Oxford in the chancellor's court; the judge of which 
s the vice-chancellor, his de puty, or aſſeſſor. From his 
entence an appeal lies to delegates appointed by the congre- 
gation; from thence to other delegates of the houſe of convo- 
ation; and if they all three concur in the fame ſentence, it 
s final, at leaſt by he ſtatutes of the univerſity (q), accord- 
ng to the rule of the civil law (r). But, if there be any diſ- 
ordance or variation in any of the three ſentences, an ap- 
deal lies in the laſt reſort to judges delegates, appointed by the 
Crown under the great ſeal in chm. 


I HAVE now gone through the oral ſpecies of private, or 
pecial courts, of the greateſt note in the kingdom, inſtituted. 
or the local redreſs of private wrongs; and muſt, in the cloſe 
fall, make one general obſervation from fir Edward Cake: 
s) that theſe particular juriſdictions, derogating from the ge- 
eral juriſdiction of the courts of common law, are ever taken 
rictly, and cannot be extended farther than the expreſs let- 
r of their privileges will moſt explicitly warrant. | - 


(q) Tit. 21. §. 19. (r) Cod. 7. 10. 1. (s) 2 Inſt. $48. 
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E are now. to proceed to the cognizanee of privitt 

- wrongs; that is, to conſider in which of the yl 

variety of courts, mentioned in the three preceding chapter 

every poſſible 1 injury that can be afforded to a man s perſona! 
property is certain of meeting with redreſs. 
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THE authority of the ſeveral courts of links and -ſpecul 
juriſdiction, or of what wrongs ſuch courts have cognizanc 
was neceſſarily, remarked as thoſe, reſpective tribunals v 
enumerated ; and therefore need not be here again repeatel 
which will confine our preſent enquiry to the cognizanced 
civil injuries in the ſeveral courts of public or general juni 
diction. And the order, in which Iſhall purſue this enquiy 
will be by ſhewing; 1. What actions may be broug! 
or what injuries remedied, in the eccleſiaſtical cou 
2. What in the military, 3 What in the maritime. A 
4. Whatin the courts of common law. 
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AND, with regard to the three firſt of theſe particulars 
muſt beg leave not ſo much to conſider what hath at any til 
been claimed or pretended to belong to their juriſdidtion, by 
officers and judges of thoſe reſpective courts, but what the col 
mon law allows and permits to be ſo. For theſe eccentricalt 
bunals (which areprineipally guided by the rules of the imp 
and canon laws) as they ſubſiſt and are admitted in England, i 


==, — ; ate: re EPR 
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y any right of their own (a), but upon bare ſufferance and 
oleration from the municipal laws, muſt .haye recourſe ta 
he laws of that country wherein they are thus adopted, to 
e informed how far their juriſdiction extends, or what cauſes 
re permitted, and what forbidden, ta he diſcuſſed or drawn 
n queſtion before them. It matters not tlierefere what the 
andedts of Juſtinian, or che decretals of Gregory haye or- 
ined. They are hexe of no more intrinſic authority than 
he laws of Solon and Lycurgus curious perhaps for their 
ntiquity, reſpectable for their equity, and frequently of ad- 
nirable uſe in illuſtrating a point of hiſtory. Nor is it at all 
naterial in what light: other nations may conſider this matter 
fjuriſdiction. Exery nation mult and will abide by its own 
wnicipal laws 5 which various accidents. conſpire, to render 
ifferent in almoſt every country in Europe. We permit 
ome kinds of ſuits to be of eceleſiaſtical cognizanca, which 
ther nations have referred: entirely to the temporal courts; 
s concerning wills and ſueceſſions to inteſtates* chattels : and 
erhaps we may, in our turn, prohibit them from interfer- 
iz in ſome controverſies, which on the continent may be 
doked upon as merely ſpiritual. In ſhort, the common. 
wy of England is the one uniform rule to determine the jus 
ſdiction of courts: and, if any tribunals whatſoever at- |, 
mpt to exceed the limits ſo preſcribed them, the king's 
durts of common law may and do prahibit them; and in; 
me caſes puniſh their jndges (b). 


HAvING premaſog this general caution, I proceed now 7.00 
ſider, 


I. THE wrongs or injuries cognizable by the eccleſiaſtical 
burts, I mean ſuch as are offered to private perſons or indivi- 
uls; whichare cognizable by the eccleſiaſtical court, not for 
formation of the offender himſelf or party :njuring (pro ſalute 
mae, as immoralities in general are, when unconnected with 
Mate injuries) but ſuch as are there to be proſecuted for the 
Ke of the party injured, to make bi a ſatisfaction and redreſs 
for 


(a) See vol. L 871 „ WH Hal. Hiſt, C. b. Gy Ae: x 
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for the * which he has fuſtained. And theſe 1 ſhalln. 
duce under the three general heads; of cauſes N 
cauſes matrimonial, and cauſes teflamantary. 


1. br cauſes, cognizable in the ecclefaftia | 
courts, are ſuch as ariſe either from the withholding eccleſaſ 
tica] dues, or the doing or neglecting ſome act relating to th 
church, whereby ſome damage accrues to the plaintiff; tx 
wards obtaining a ſatis faction for which he is permitted to in 
ſtitute a ſuit in | the ſ piritual court. 


THE principal of theſe is the ſubtraction or withholding 
tithes from the parſon or vicar, whether the former be a cle 
gyman or a lay oppropriator (c). But. herein a diſtinQin 
mult be taken: for the eccleſiaſtical courts have no juriſdifi 
on to try the right of tithes unleſs between ſpiritual perſons (d 
but in ordinary caſes, between ſpiritual men and lay me 
are only to compel the payment of them, when the rightis 
notdiſputed (e). By the ftatute or rather writ (f) of cru 
ſpecte agatis (g), it is declared that the court chriſtian ſl 
not be prohibited from holding plea, „i rector petat werjil 
ec parochianos oblationes et decimas debitas et conſuetas:” 
that if any diſpute ariſes whether ſuch tithes be due and 
tomed, this cannot be determined in the eccleſiaſtical cout 
but before the king's courts of the common law; as fuch que 
tion affects the temporal-inheritance, - and the determinatu 
muſt bind the real property. But where the r;ghbt does notcont 
into queſtion, but only the fact, whether or no the tithes allo 
ed to be due be really ſubtracted or withdrawn, this is a trau 
ent perſonal injury, for which the remedy may properly be li 
in the ſpiritual court; viz. the recovery of the tithes, or the 
equivalent. By ſtatute 2 & 3 Edw. VI. c. 13, it is enactech ti 
if any perſon ſhall carry off his praedial tithes (wiz. of corn, lu) 
or the like) before the tenth part is duly ſet forth, or agreem® 


(e) Stat. 32 Hen. VIII. c. 5. (d) 2 Roll. Abr. 0 
Bro. Abr. t. juriſdiqtion. 88. (e) 2 Inſt, 364, 489, K 

(f) See Barrington. 120. 3 * Rec. 336. (s) 57 
I. ſt. 4. or rather, 9 Edw. II. 7 


7 
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made with the proprietor, or ſhall willingly withdraw his 


e tithes, or his deputy from viewing or carrying them away; 
\ch offender ſhall pay double the value of the tithes, with 
ſts, to be recovered before the eccleſiaſtical judge, accord- 
gto the King's eccleſiaſtical laws. By a former clauſe of the 
me ſtatute, the treble value of the tithes, ſo ſubtracted or 
held, may be ſued for in the temporal courts, which is 
vivalent to the double value to be ſued for in the eccleſiaſti- 


|, For one may fue for and recover in the ecclehaſtical 
urts the tithes themſelves, or a recompence for them, by 


e antient law 3 to which the ſuit for the double value is ſu- 
radded by the ſtatute. But as no ſuit lay in the temporal 
urts for the ſubtraction of tithes themſelves, therefore the 
ſitute gave a ?reble forfeiture, if ſued for there; in order te 
ke the court of juſtice uniform, by giving the ſame re- 
ation in one court as in the other (h). However it now 
dom happens that tithes are ſued for at all in the ſpiritual 
urts : for if the defendant pleads any cuſtom, modus, com- 
tion, or other matter whereby the right of tithing is called 
queſtion, this takes it out of the juriſdiftion of the eecleſi- 
ical judges: for the law will not ſuffer the exiſtence of 
h a right to be decided by the ſentence of any ſingle, 
ch leſs an eccleſiaſtical judge, without the verdict of a 
gut a more ſummary method than either of recovering 
all tithes under the value of 40s. is given by ſtatute 7 & $ 
III. c. 6. by complaint to two juſtices of the peace: and, 
another ſtatute of the ſame year (j), the ſame remedy is 
ended to all tithes withheld by _— under the value of 


pounds, 


ANOTHER pecuniary injury, eognizable in 1 the ſpiritual 
ts, is the on-payment of other eccleſiaſtical dues to the 
d) as penſions, mortuaries, compoſitions, offerings, and 
itloever falls under the denomination of ſurplige- fees, for 
"Iages or other miniſterial offices of the church: all which 
fies are redreſſed by a decrce for their actual payment. 

| Beſides 


(h) 2 loſt, 280. (j) c. 34. 


ches of the ſame, or ſhall ſtop or hinder the proprietor of 
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Beſides which all offerings, oblations, and obventions, 1 it 

3 ' exceeding the value of 40s. may be recovered in a ſummay 
\ I way, before two juſtices of the peace (i). But care muſt h 
= taken that theſe are real and not imaginary dues; for, if thy 
, A be contrary to the common law, a prohibition will iſfue oo 
; of the temporal courts to ſtop all ſuits concerning them, 4 
where a fee was demanded by the miniſter of. the Parifh ig 
the baptiſm of a child, which. was adminiſtred in.-anoth 
place (k); this, however authorized by the canon, is cat 
trary/to common right: for of common right no fee is dy 
to the miniſter even for performing ſuch branches of his duy 
and it can only be-ſupported by a ſpecial cuſtom (1).; but! 
cuſtom can ſupport the demand of a fee without! perform 
them at all.. | 


| 


For fees allo, ſettled and acknowleged to be due toth 
officers of the ecclefiaſtical courts, a ſuit will lie therein: 
not if the right of the fees is at all diſputable; ; for then it mi 
be decided at the common law (m). It is alſo. ſaid, that i 
curate be licenced, and his ſalary be appointed by the biſhop 
and he be not paid, the curate hath a remedy in the ect 

aſtical court (n): but if he be not licenced, or hath no ſud 
ſalary appointed, or hath made a ſpecial agreement with ti 
rector, he muſt ſue for a ſatisfaction at common law (o) 38 
ther by proving ſuch ſpecial agreement, or elſe by leaving! 

to a jury to give damages upon a quantum meruit ; that 1s! 

_ conſideration of what he reaſonably deſerved in proportion | 


the ſervice performed. 


UNDER this head of pecuniary. injuries may alſo be re 
ced the ſeveral matters of ſpoliation, dilapidations, and negleh 
of repairing the church and things thereunto belonging i 
which ſatisfaction * be ſued for in the eccleſiaſtical cou 


SPOLIATION is. ab injury done by one clerk or. incumv 


ta another, in taking the kruite of his benefice without any ng 
thereun 


(i) Stat. 7 & 8 W. III. c. 6. (k) Saik . 231. (1% 
334. Lord Ragan 450. 1558. Fitzg, 56. (m) 1 Vent io 
77 Burn. eccl. law. 438. (0) i Fieerm. 70. 
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reunto, but under a pretended title. It is remedied by a 
ee to account for the profits ſotaken. This injury, when 
> jus patronatus or right of advowſon doth not come in de- 
e, is cognizable in the ſpiritual court: as if a patron firſt 
ſents A to a benefice, who is inſtituted and inducted there- 


and then, upon pretence of a vacancy, the ſame patron 


ſents B to the ſame living, and he alſo obtains inſtitution 
d induction. Now if A diſputes the fact of the vacancy, 
n that clerk. who is kept out of the profits of the living, 
ichever it be, may ſue the other in the ſpiritual court for 


lation, or taking the profits of his benefice. And it ſhall 


re be tried, whether the living were, or were not, va- 


t; upon which the validity of the ſecond clerk's pretenſi- 


muſt depend (o). But if the right of patronage comes at 
into diſpute, as if one patron preſented A, and another 
on preſented B, there the eccleſiaſtical court hath no 
nizance, provided the tithes ſued for amount to a fourth 

of the value of the living, but may be prohibited at the 
ance of the patron by the king's writ of i ndicavit (p). So. 
dif a clerk, without any colour of title, ejects another 
m his parſonage, this injury muſt be redreſſed in the tem- 


al courts : for it depends upon no queſtion. determinable 
he ſpiritual law, (as plurality of benefices or no plurality, 


ancy or no vacancy) but is merely a civil injury. 


On dilapidations, which were a kind of eccleſiaſtical waſte, 


er voluntary, by pulling dawn; or pe: miſſive, by ſuffering. 
chancel, parſonage-houſe, and other buildings thereunto 


onging, to decay; an action alſo lies, either in the ſpiritual: 
tby the canon law, or in the courts of common law (q): 
it may be brought by the ſucceſſor again the predeceſſor, 
Ving, or, if dead, then againſt his executors. It is alſo ſaid. 


e good cauſe of deprivation, if the biſhop, parſon, vicar, _ 


ther eccleſiaſtical perſon, dilapidates the buildings, or cuts 
n timber growing on the patrimony of the church, unleſs, 
for 


F. N. B. 36. (p) Circumſpefte agatis; 13 Edw. I. ſt. 
gg 9 Edw. II. c. 2. F. N. B. 43. (q) Cart. 224. 
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to their thrones eſtabliſhed or rendered precar ious, according 
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33. - 
for neceſſary repairs (r): and that a writ of prohibition 
allo lie againſt him in the courts of common law (0. } 

ſtatute 13 Eliz. c. 10. if any fpiritual perſon makes ore 
alienates his goods, with intent to defeat his ſucceſſors of th 
remedy for dilapidations, the ſucceſſor ſhall have ſuch n 
againſt the alienee, in the eccleſiaſtical court, as f 
were the executor of his predeceſſor. And by ſtatute 14 N 
c. 11. all money recovered for dilapidations ſhall with 
two years be employed upon the buildings, in reſpect when 


it was recovered, on penalty of at double the va 
the crown. 


As to the neglect of reparations of the church, church 
and the like, the ſpiritual court has undoubted cognizn 


thereof (s); and a ſuit may be brought therein for non-pa 
ment of a rate made by the church-wardens for that pup 


And theſe are the principal pecuniary injuries, whichq 
cognizable, or for which ſuits __—_ be inſtituted, in the 
cleſiaſtical courts, 


2. MATRIMONIAL cauſes or injuries reſpecting the ng 
of marriage, are another, and a much more undiſtuighf © 
branch of the ecclefiaſtical juriſdition. Though, if Wl 
conſider marriages in the light of mere civil contracts, i 
do not ſeem to be properly of ſpiritual cognizance. (t). 
the Romaniſts having very early converted this contract i 
a holy facramental ordinance, the church of courſe tod 
under her protection, upon the diviſion of the two Juris 
ons. And, in the hands of ſuch able politicians, it ſoonk 
came an engine of great importance to the papal ſchenei 
an univerſal monarchy over Chriſtendom. The numbet ma 
canonical impediments that were invented, and occaſonii ir 
diſpenſed with, by the holy ſee, not only enriched the conn e 
of the church, but gave it a vaſt aſcendant over princes] not] 
all denominations ; whoſe marriages were ſanctified or I! 
bated, their iſſue L or baſtardized, and the ſuccell 00 


l ntir c 


(r) N Roll. Rep. 86. 11 Rep. 98 Godb. 269. 070 
158. 1. Roll. Rep. 336. (s) Green pres agatis, 3 Re Som 
(t) Wat, alliance, 73. , ar 
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humour or r intereſt of the reigning pontiff: beſides a thou- 
1 nice and difficult ſcruples, with which the clergy of 

e ages puzzled the underſtandings and loaded the con- 
(ces of the inferior orders of the laity; and which could 
y be unravelled by theſe their ſpiritual guides. Vet, ab- 

ed from this univerſal influence, which affords ſo good 
aſon for their conduct, one might otherwiſe be led to won- 
that the ſame authority, which enjoined the ſtricteſt 
bacy to the prieſthood, ſhould think them the proper 
ges in cauſes between man and wife. Theſe cauſes indeed, 
ly from the nature of the injuries complained of, and 
ly from the clerical method of treating them (v), ſoon 
me too groſs for the modeſty of a lay tribunal. And cauſes 
imonial are now ſo peculiarly eccleſiaſtical, that the 
poral courts will never interfere in controverſies of this 
, unleſs in ſome particular caſes. Asif the ſpiritual court 
roceed to call a marriage in queſtion after the death of 
er of the parties; this the courts, of common law will 
ubit, becauſe it tends to baſtardize and difinherit the iſſue ; 
cannot ſo well defend the marriage, as the parties them- 
5, when both of them living, might have done (u). 


F matrimonial cauſes, one of the firſt and principle is, 
uſa jatitationts matrimonii; when one of the parties 
Is or gives out that he or ſhe 1 is married to the other, 
reby a common reputation of their matrimony may 
e. On this ground the party injured may libel the other 
ſpiritual court; and, unleſs the defendant undertakes 
makes out a proof of the actual marriage. he or ſhe 
joined perpetual filence upon that head; which is the 
remedy the eccleſiaſtical courts can give far this injury. 
nother ſpecies of -matrimonial cauſes, was hen a party 
ated to another brought a ſuit in the eccleſiaſtical 
b to compel a celebration of the marriage in purſuance 
uch contract; but this branch of cauſes is now cut 
nticely by the act for preventing clandeſtine marriages, 
| 26 Geo, II. 


dome of the impureſt books, that are now extant in any lan- 
„are thoſe written by the popiſh clergy on the ſubjects of 
mony and divorce, (u) 2 nn. 614, | 
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ance, and compelling the huſband by eceleſiaſtical cenſu 
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26 Geo. II. c. 33. which enacts, that for the Fatan no 
ſhall be had in any eccleſiaſtical court, to compel a celeb , 
of marriage in facie eccleſiae, for or becauſe of any contraf 
matrimony whatſoever. 3. The ſuit for rgſfitution of en 
rights is alſo another ſpecies of matrimonial cauſes : whi 
brought whenever either the huſband or wife is guilty of 
injury of ſubtraction, or lives ſeparate from the other with 
any ſufficieat reaſon ; in which caſe the eccleſiaſtical juni 
tion will compel them to come together again, if either g 
be weak enough to deſire it, contrary to the inclination 
the other. 4. Divorces alſo, of which and their ſeh 
diſtinctions we treated at large in a former volume (w 
cauſes thoroughly matrimonial, and cognizable by the ec 
aſtical judge. If it becomes improper, through ſome fi 
venient cauſe ariſing ex poſt facto, that the parties ſhould 
together any longer; as through intolerable cruelty, adult 
a perpetual diſeaſe, and the like ; ; this unfitneſs or inabl 
for the marriage ſtate may be looked upon as an injuy 
the ſuffering party; and for this the eccleſiaſtical law al 
niſters the remedy of ſeparation, or a divorce a menſa et 1 
But if the cauſe exiſted previous to the marriage, 
was ſuch a one as rendered the marriage unlawful ab 
as conſanguinity, corporal imbecility, or the like; a 
caſe the law looks upon the marriage to have been be 
null and void, being contracted in fraudem legis, and dei 
not only a ſeparation from bed and board, but 4 vu 
matrimonii itſelf. 5. The laſt ſpecies of matrimonial a 
is a conſequence drawn from one of the ſpecies a +; 
vorce, that a menſa et thoro ; which is the ſuit for al 
a term which fignifies maintenance: which ſuit the wie»; 
caſe of ſeparation, may have againſt her huſband, if Hei 
glects or refuſes to make her an allowance ſuitable to» 
ſtation in life. This is an injury to the wife, and the er ( 
chriſtian will redreſs it by aſſigning her a competant malt 


pay it. But no alimony will be aſſigned in caſe of a i | 
for adultery on her ports for as that amounts to a forfeit. - ( 


). Book I. ch. 1 5. 
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dower after his death, it is alſo a ſufficient reaſon why 
ſhould not be partaker of his eſtate when living. - 


\ TESTAMENTARY cauſes are the only remaining ſpecies 
onging to the eccleſiaſtical juriſdiction; which, as they are 
ainly of a mere temporal nature (x), may ſeem at firſt 
wa little oddly ranked among matters of a ſpiritual. cogni- 
ce. And indeed (as was in ſome degree obſerved in a for- 
volume) (y) they were originally cognizable in the king's 
ts of common law, viz. the county courts (2); and after- 


ds transferred to the juriſdiftion of the church by the 
ur of the crown, as a natural conſequence of granting to 


biſhops the adminiſtration of inteſtates effects. 


— % 
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x15 ſpiritual juriſdiction of teſtamentary cauſes is a pe- 
ar conſtitution of this iſland ; for in almoſt all other (even 
piſh) countries all matters teſtamentary are of the juriſ- 
on of the civil magiſtrate. And that this privilege is 
yed by the clergy in England, not as a matter of eccle- 
ical right, but by the ſpecial favour and indulgence of 
unicipal law, and as it ſhould ſeem by ſome public a& 
e great council, is freely acknowleged by Lindewood, the 
ſt canoniſt of the fifteenth century. Teſtamentary cauſes, 
bſerves, belong to the eccleſiaſtical courts © de conſuetudine 
gliae, et ſuper conſenſu regio et ſuorum procerum in talibus 
þ antiqus conceſſo ns The fame was, about a century 
re, very openly profeſſed in a canon of archbiſhop Strat- 
viz, that adminiſtration of inteſtates goods was © ab 
granted to the ordinary, © conſenſu regio et magnatum 
en Angliae (b). The conſtitutions of cardinal Othobon 
lify, that this proviſion ©* olim a praciatis cum approba 
ue regis et baronum dicitur emanaſſe (c).” And archbiſhop 
er (d), in queen Elizabeth's time, affirms in expreſs words, 
. | Bs. that 
Warburt. alliance. 173. () Book II. ch. 32. 
iekes, Differ. Epiſtelar. pag. 8. (a) Provincial l. 3. f. 13. 
5 {b) loetd, J. 3. t. 8. 38. fel, 263, (e) cap. 23. (See 
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96 „ _. 
that originally in matters teſtamentary © non ullam Babel 


ce referebant. Jus teftamenta probandi non habebant : ah 
ce niſtrationis poteſtatem curque delegare non poterant. 


Ar what period of time the eccleſiaſtical juriſdiction oft 
taments and inteſtacies began in England, is not aſcertain 
by any antient writer: and Lindewode (e) very fairly con 
ſes," ©* cujus regis temporibus hoc ordinatum fit, non reperi 
We find it indeed frequently aſſerted in our common 
books, that it is but of late years that the church hath hadt 
probate of wills (f). But this muſt only be underſtoal 
mean, that it hath not always had this prerogative : ford 
tainly it is of very high antiquity. Lindewode, we have it 
declares that it was ab antiquo.” Stratford, in the reigni 
king Edward III. mentions it as “ ab olim ordinatum;"i 
cardinal Othobon, in the 52 Hen. III. ſpeaks of it as ann 
ent tradition. Bracton holds it for clear law in the f 
reign of Henry III. that matters teſtamentary belonged to 
ſpiritual court (g). And, yet earlier, the diſpoſition of ul 
tates* goods per wiſum ecclefiae” was one of the articles d 
firmed to the prelates by king John's nagna carta (h). M 
thew Paris alſo informs us, that king Richard I. ordaind 
Normandy, ©* quod diftributio rerum quae in teſtamenio fi 
ce quuntur autoritate ecclefiae fiet.” And even this ordim 
of king Richard, was only an introduction of the ſame! 
into his ducal dominions, which before prevailed in this ku 
dom: for in the reign of his father Henry II. Glanvil 
preſs, that (/i quis aliquid dixerit contra teflamentum, plan le 
ce illud in curia chriſtianitatis audiri debet et terminari (| | 
And the Scots book called regiam majeſiaiem agrees Mi Woo 
with Glanvil in this point (k). = IF 


It appears that the foreign clergy were pretty early amb 
of this branch of power: but their attempts to aſſumeita 


U 


(e) Fil. 263. (f) Fitz. Ar. tit. telliedient. fl. 1 WT 
Abr. 217. 9 Rep. 37. Vaugh. 20). (g) J. 5. de ecm 
= ro. (h) Cap. 27. edit. Oæn. (i) J. 7. c. 8. 
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ntinent were effectually curbed by the edi& of the emperor 
tin (1), which reſtrained the inſinuation or probate of 
ſtaments (as formerly) to the office of the magifter cenſus : 
r which the emperor ſubjoins this reaſon ;* * abſurdum ete- 
nim clericis oft, immo etiam opprobrioſum, fi peritos ſe velint 
oftendere diſceptationum eſſe forenſium.” But afterwards by 
e canon law (mj) it was allowed, that the biſhop might com- 
| by eccleſiaſtical cenſures the performance of a bequeſt to 
ous uſes, And therefore, that being conſidered as a cauſe 
ae ſecundum canones et epiſcopales leges ad regimen animarum 
rtinuit, it fell within the juriſdiftion of the ſpiritual courts 
the expreſs words of the charter of King William I. which 
arated thoſe courts from the temporal. And afterwards, 
hen king Henry I. by his coronation-charter directed, that 
e goods of an inteftate ſhould be divided for the good of 
s ſoul (n), this made all inteſtacies immediately ſpiritual 
uſes, as much as a legacy to pious uſes had been before. 
his therefore, we may probably conjecture, was the aera 
ferred to by Stratford and Othobon, when the king by the 
vice of the prelates, and with the conſent of his barons, 
reſted the church with this privilege. And accordingly in 
ng Stephen's charter it is provided, that the goods of an in- 
late eccleſiaſtic ſhall be diſtributed pro ſalute animae ejus, 
clefae confilio (o); which latter words aree quivalent to per 
um ecelgſiae in the great charter of king John before- men- 
ned, And the Danes and Swedes (who received the rudi- 
nts of chriſtianity and eccleſiaſtical diſcipline from En- 
and about the beginning of the twelfth century) have thence 
ſo adopted the ſpiritual cognizance of inteſtacies, teſtaments, 
d legacies (p). : | 


Tuls juriſdiction, we have ſeen, is principally exerciſed with 
n the conſiſtory courts of every dioceſan biſhop, and in the 
Vol, III. E | prero- 


y Cad. 1. 3. 41. (m) Decretal. 3. 26. 17. Gilb. Rep. 204, 
X (n) Si quis baronum ſeu hominum meorum—pecuniam 
I non dederit vel dare diſpoſuerit, uxor ſua, five liberi, aut pa- 


a legitimi homines ejus, eam pro anima ejus dividant, ficus 
a lus wiſum fuerit. (Text Roffens. © — I. (o) Lord 
an Hen, II. vol. 1. $36. Hearne @a Gut Neubr. 711. 
0) Stiernhook, de jure Seen. J. 3. c. 8. | 


98 | Para rs; .  Boox ll 
. prerogative court of the metropolitan, originally ; and int 
arches court and court of delegates by way of appeal. lt 
diviſible into three branches ;- the probate of wills, the gran 
ing of adminiſtrations, and the ſuing for legacies, Ty 
'wvo former of which, when no oppoſition is made, are grant 
merely ex officio et debito juftitiae, and are then the obj 
of what is called the voluntary, and not the contentious jui 
dition, But when a caveat is entered againſt proving t 
will, or granting adminiſtration, and a ſuit thereupon folloꝶ 
to determine either the validity of the teſtament, or wh 
hath a right to the adminiſtration ; this claim and obſtrulli 
by the adverſe party are an injury to the party entitled, a 
as ſuch are remedied by the ſentence of the fpiritual cou 
either by eſtabliſhing the will er granting the adminiftrati 
Subtraction, the withholding or detaining, of legacies is: 
ftill more apparently injurious, by depriving the legates 
that right, with which the laws of the land, and the will 
the deceaſed have inveſted them nd therefore, as a coll 
quential part of teſtamentary juriſdiction, the ſpiritual cal 
adminiſters redreſs herein, by compelling the executor tot 
them. But in this laſt caſe the courts of equity exercik 
concurrent juriſdiction with the eccleſiaſtical courts, as in 
dent to ſome other ſpecies of relief prayed by the complainat 
as to compel the executor to account for the teſtator's eff 
or aſſent to the legacy, or the like. For, as it is beneath 
dignity of the king's courts to be merely ancillary to ob 
mferior juriſdictions, the cauſe, when once dann I 
receives there alſo its full determination. 
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Tuksz are the principal injuries, for which the pl 
grieved either muſt, or may, ſeek his remedy i in the 15 
courts. But before I entirely difinifs this head, it may not! 


improper to add a ſhort word concerning the methodof pros A 
ing in theſe tribunals, with regard to 12 redreſs of injur% t. 
di- 

It muſt ( in the firſt place) EPI YI} to the honou! ky 


the ſpiritual courts, that _ they continue to this 4 


— 


Ch. 7. „„ 3 
decide many queſtions which are properly of temporal cog- 
nizance, yet juſtice is in general ſo ably and impartially admi- 
niſtred in thoſe tribunals, (eſpecially of the ſuperior kind) and 


eſtabliſhed, that no material inconvenience at preſent ariſes 

from this juriſdiction ſtill continuing in the antient chanel. 

And, ſhould an alteration be attempted, great confuſion - 
would probably ariſe, in overturning long eſtabliſhed forms, 

vaited for ſeven centuries. 0 85 . 


Ta eſtabliſhment of the civil law proceſs in all the eccle- 
ſiaſtical courts was indeed a maſter-piece of papal diſcernment, 
as it made a coalition impratticable between them and na- 
tional tribunals, without manifeſt inconvenience and hazard. 
And this conſideration had undoubtedly its weight in cauſing 
this meaſure to be adopted, though many other cauſes concur- 
red. The time when tig pandects of Juſtinian werediſcovered 
afreſh and reſcued from the duſt of antiquity, the eagerneſs 
with which they were ſtudied by the popiſh eccleſiaſtics, and 
the conſequent diſſenſions between the clergy and the laity of 
| England, have formerly (q) been ſpoken to at large. I ſhall 
only now remark upon thoſe collections, that their being writ- 
ten in the Latin tongue, and referring ſo much to the will of 
the prince and his delegated officers of juſtice, ſufficiently 
recommended them to the court of Rome, excluſive of their 
intrinſic merit. To keep the laity in the darkeſt ignorance, 
and to monopolize the little ſcience, which then exiſted, en- 
tirely among the monkiſh clergy, were deep-rooted principles 
of papal policy. And, as the biſhops of Rome affected in 
all points to mimic the imperial grandeur, as the ſpiritual 
prerogatives were moulded on the pattern of the temporal, ſo 
the canon law proceſs was formed on the model of the civil law: 
the prelates embracing with the utmoſt ardor a method of ju- 
dicial proceedings, which was carried on in a language un- 
known to the bulk of the people, which baniſhed the inter- 

= 6 vention 


(q) Vol. I, introd. F. 1. 


me boundaries of their power are now ſo well known and 
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vention of a jury (that bulwark of Gothic liberty) and which 
placed an arbitrary power of deciſion in the breaſt of a ſingle 
man. 5 


THE proceedings in the eecleſraſtical courts are therefore 
regulated according to the practice of the civil and canon 
laws; or rather according to a mixture of both, corrected and 
.:new-modelled by their own particular uſages, and the inter- 
poſition of the courts of common law. For, if the proceed- 
ings in the ſpiritual court be ever ſo regularly conſonant to the 
rules of the Roman law, yet if they be manifeſtly xepugnant 
to the fundamental maxims of the municipal laws, to which 
upon principles of ſound policy the eccleſiaſtical proceſs 
ought in every ſtate to conform (r); (as if they require tus Mer 
- witneſſes to prove a fact, where one will ſuffice at common 
law) in ſuch caſes a prohibition will be awarded againſt them 
(s). But, under theſe reſtriftions, their ordinary courſe of 
proceeding is; firſt, by citation, to call the party injuring be 
fore them. Then by libel, libellus, a little book, or by art. 

cles drawn out in a formal allegation, to ſet forth the com- Wha! 
plainant's ground of complaint. To this ſucceeds the defer- 
. dant's anſauer upon oath 3 when, if he denies or extenuates 
the charge, they proceed to proofs by witneſſes examined, and 
their depoſitions taken down in writing, by an officer of the 
court. If the defendant has any circumſtances to offer in hi 
defence, he muſt. alſo propound them in what is called his fw 
defenſive allegation, to which he is entitled in his turn to the 
plaintiff's anſaver upon oath, and may from thence proceed to 
proofs as well as his antagoniſt, The canonical doctrine of 
purgation, whereby the parties were obliged to anſwer upon 
oath to any matter, however criminal, that might be objected A * ! 
againſt them, (though long ago overruled in the court of Pr 
chancery, the genius of the Engliſh law having broken e 
through the bondage impoſed on it by its clerical chancellor, Wi” ! 
and aſſerted the doctrines of judicial as well as civil liberty) 
continued till the middle of the laſt century to be upheld by tie 

päpiritual courts; when the legiſlature was obliged to inter- 
bpäoſe, to teach them a leſſon of fimilar moderation. By tht 
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(r) Warb. alliance. 179. (s) 2 Roll. Abr. 300. 39% 
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tatute of 1 3 Car. II. c. 12. it is enacted, chat! it hall not be 
lawful for any biſhop or eccleſiaſtical judge, to tender or ad- 
miniſter to any perſon. whatſoever, the oath uſually called the 
oath ex officio, or any other oath whereby he nay be W 8 
to confeſs, accuſe, or purge himſelf of any criminal matter or 
thing, whereby he may be liable to any cenſure or b 
When all the pleadings and proofs are concluded, they are 
referred to the conſideration, not of a jury, but of a lee | 
judge; who takes information by hearing advocates on both 
ſides, and thereupon forms his interlocutory decree or defimitive + 
{entence at his own diſcretion ; from which there generally lies 
an appeal, in the ſeveral ſtages mentioned in a former chap- - 
er (t); though, if the ſame be not appealed from in fifteen. . 
days, it is final, by the ſtatute 25 Hen. VIII. c. 19. 


Bur the point in which theſe juriſdictions are the moſt de- 
ective, is that of enforcing their ſentences when pronounced; 
or which they have no other proceſs, but that of eæcummuni- 


o 

„ation: which is deſcribed (u) to be twofold ; the leſs and the 
j- WeErcater excommunication. The leſs is an eccleſiaſtical cenſure, . 
s W«cluding the party from the participation of the ſacraments: - 
ee greater proceeds farther, and excludes him not only from 


eſe, but alſo from the company of all Chriſtians. But, if the 
age of any ſpiritual court excommunicates a man for a cauſe 
t which he hath not the legal cognizance, the party may have 
n action againſt him at common law, and he is alſo liable to 
e indicted at the ſuit of the king (w). 


HEAvy as the. penalty of excommunication is, conſidered 
a ſerious light, there are, notwithſtanding, many obſtinate 
[ profligate men, who would deſpiſe the brutum fulmen of 
re eccleſiaſtical cenſures, eſpecially when pronounced by a 
ty turrogate in the country, for railing or contumelious 
ls for non-payment of fees, or coſts, or for other trivial 
ule, The common law therefore compaſſionately ſteps in to 
er- E 4 their | 


lite | (t) Chap, 5. (u) Co. Litt. 133. 5 (w) 2 Inſt. 623. 
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tiſh anceſtors, among whom, according to Caeſar (x), whoe- 


i onẽ incummodi accipiant : neque its petentibus jus redditur, neu 


to recover lands or money due to him (y). Nor is this the whole: 


church, and ſuch reconciliation certified by the biſhop; upon 
which another writ, de eæcommunicato deliberandb, iſſues out of 
chancery to deliver and releaſe him (2). This proceſs ſeems 


iam the Conqueror. Si aliquis per ſuperbiam elatus ad juſiitian 


x 


their aid, and kindly lends a ſupporting hand to an otherwi 
tottering authority. Imitating herein the policy of our Br- 


ver were interdicted by the Druids from their ſacrifices, 4 
% numero impiorum ac ſceleratorum habentur : ab its omnes dect. 
% dunt, aditum eorum ſermonemque defugiunt, ne quid ex coniagi. 


c bones ullus communicatur.” And ſo with us by the common law 
an-excommunicated perſon is diſabled to do any act, that is re- 
quired to be done by one that is probus et legalis homo, He cannot 
ſerve upon juries, cannot be a witneſs in any court, and, which 
is the worſt of all, cannot bring an action, either real or perſona], 


for if, within forty days after the ſentence has been publiſhedin 
the church, the cffe ider does not ſubmit and abide by the ſen- 
tence of the ſpiritual court, the biſhop may certify ſuch con- 
tempt for the king in chancery. Upon which there iſſues out: 
writ to the ſheriff of the county, called from the biſhop's certif- 
cate, a /ignificavit; or from its effect a writ de excommunicat 
capiendo: and the ſheriff ſhall thereupon take the offender, and 
impriſon him in the county goal, till he is reconciled to the 


founded on the charter of ſeparation(ſooften referred to) of Wi 


« epiſcopalem venire noluerit wvocetur ſemel, ſecundo, et tertis: qui 
& ſi nec ſic ad emendationem venerit, excommunicetur ; et fiopusfi 
ci erit, ad boc vindicandum fortitudo et j uſtitia regis five Vice 
cc mitis adbibeatur. And in caſe of ſubtraction of tithes, amore 
fammary and expeditious aſſiſtance is given by the ſtatutes . er 
27 Hen. VIII. c. 20. and 32 Hen. VIII. c. 7. which ena 
that upon complaint of any contempt or miſbehaviour to the 


eccleſiaſtical judge by the defendant in any fuit for tithes, WW tus 

any privy counſellor or any two juſtices of the peace (0 1 
in 

N To 


(x) De bell. Gall. J. 6. (y) Litt. $. 201. (2) F. N. B. 63, 


— 
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, 


\ caſe of diſohedience to a definitive ſentence, any two juſ-— 


ces of the peace may commit the party to priſon without bail. 
> mainprize, till he enters into a recognizance with ſufficient 
reties to give due obedience to the proceſs and ſe ntence of 
e court, Theſe timely aids, which the common and ſtatn te 
w have lent to the eccleſiaſtical juriſdiction, may ſerve to 
fute that groundleſs notion which ſome are too apt to enter- 
in, that the courts of Weſtminſter-hall are at open variance 
iththoſe at Doctor's Commons. It is true that they are ſome- 


mes obliged to uſe a parental authority, in correcting the 


ceſſes of theſe inferior courts, and keeping them within 

eir legal bounds ; but, on the other hand, they afford them a 

rental aſſiſtance, in repreſſing the inſolence of contumaci- 

s delinquents, and reſcuing their juriſdiction from that con- 
pt, which for want of ſufficient compulſive powers would 

herwiſe be ſure to attend it. | 


II. I am next to conſider the injuries cognizable in the court 
ilitary, or court of chivalry. The juriſdiction of whichis de- 
ared by ſtatute 13 Ric. II. c. 2. to be this; that it hath 
cognizance of contracts touching deeds of arms and of war, 
out of the realm, and alſo of things which touch war within 
the realm, which cannot be determined or diſcuffed by the 
common law]; together with other uſages and cuſtoms to the 
fame matters appertaining. So that wherever the common 


a8 thrown it entirely out of uſe as to the matters of contracts, 
[ſuch being uſually cognizablein the courts of Weſtminſter- - 
all, if not directly, at leaſt by fiction of law: as if a contract 
made at Gibraltar, the plaintiff may ſuppoſe it made at 
orthampton ; for the locality, or place of making it, is of no 
plequence with regard to the validity of the contract. 


THE words, « other-uſages and cuſtoms,” fupport the claim. 
this court, . To give relief to ſuch of the nobility and gen- 
as think themſelves aggrieved in matters of honour ; and 
To keep up the diſtinRion of degrees and quality. Whence . 
| E 4 ; ie 


3 


cay give redreſs, this court hath no juriſdiction: Which 
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104 PRIVATE Boo In 
it follows, that the civil juriſdiction of this court of chivay 
is principally in two points; the redreſſing injuries of honoy 
and correcting encroachments in matters of coat-armoy 


precedency, and other diſtinctions of families. 


As a court of honour, it is to give ſatisfaction to all ſu 
as are aggrieved in that point; a point of nature ſo nice aul 
delicate, that its wrongs and injuries eſcape the notice of th 
common law, and yet are fit to be redreſſed ſomewhere, Such 
for inſtance, as calling a man coward, or giving him the ly; 
for which, as they are productive of ho immediate damaget 
his perſon or property, no action will lie in the courts # 

Weſtminſter: and yet they are ſuch injuries as will pron 
every man of ſpirit to demand ſome honourable amend, fs 
which by the antient law of the land was appointed to be gira 
in the court of chivalry (a). But modern reſolutions have de 
termined, that how much ſoever ſuch a juriſdiction may þ 
expedient, yet no action for words will lie at preſent theren 
(b). And it hath always been moſt clearly holden (c), that x 
this court cannot meddle with any thing determinable by th 
eommon law, it therefore can give no pecuniary ſatisfactia 
or damages; inaſmuch as the quantity and determination 
thereof is ever of common law cognizance. And therefore thi 
court of chivalry can at moſt order reparation in point 
honour; as, to compel the defendant mendacium fibi ipſi im. 
nere, or to take the lie that he has given upon himſelf, ori 
make ſuch other ſubmiſſion as the laws of honour may requit 
(d). Neither can this court, as to the point of reparation 
honour, hold plea of any ſuch word, or thing, wherein the 
party is relieved by the courts of the common law. As if 
man gives another a blow, or calls him thief or murder 
for in both theſe caſes the common law has pointed out li 


proper remedy by action. F $ We 


(a) Year book, 37 Hen. VI. Selden of duels, e. 10. Hal. Hit 
C. L. 37. (b) Salk. 533. 7 Mod. 125. 2 Hawk. P. C. Il. 
(c.) Hal. Hiſt. C. L. 37. (d) 1 Roll. Abr. 128. 
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As to the other point of its civil juriſdiftion, the redreſſing 
ncroachments and.uſurpations in matters of heraldry — 
at- armour; it is the buſineſs of this court, according to fir - 
atthew Hale, to adjuſt the right of armorial enſigns, bearings, - 0 
ſts, ſupporters, pennons, -&c. and alſo rights of place or 
cedence, - where the king's patent or act of pirliamenit 
hich cannot be' overruled by this court) have not already 
rmined? it. 


TRE Ne in this court are by petition, in a ſum- 


y way; and the trial not by a jury of twelve men, but by 
tneſſes, or by combat (e). But as it cannot impriſon, not 
ing a court of record, and as by the reſolution of the ſuperior 
hurts it is now confined to ſo narrow and reſtrained a juris - 


jon, it has fallen into contempt and diſuſe. - The mar- 
lling of coat-armour, which was formerly the pride and 
dy of all the beſt families in the kingdom, is now greatly - 
regarded ;' and has fallen into the hands of certain officers 
| attendants. upon this court, called heralds, who conſider 
nly as a matter of lucre and not of juſtice: whereby ſuch 
ty and confuſion have crept into their records, (which 
ht to be the ſtanding evidence of families, deſcents, and 
t- armour) that, though formerly ſome credit has been paid 
heir teſtimony, now even. their .common ſeal will not be 
ivedas evidence in any court of juſtice in the kingdom (f). 
their original viſitation- books, compiled when progreſſes 


e folemnly and regularly made into every part of the 


gdom, to enquire into the ſtate of families, and to 9 
n marriages and deſcents as were verified to them upon oath, 
allowed to be good evidence of pedigrees (g). And it is 
hto be wiſhed, that this practice of viſitation at certain pe- 
were revived; for the failure of inquiſitions p mortem, | 
e abolition of military tenures, combined with the negli- 
eof the heralds in omitting their uſual progreſſes, has ren- 
d the proof of a modern deſcent, for the recovery of an eſ—- 
E 5 tare”; 


Co. Litt. 261. (f) Roll, Abr. 686. 2 Jon. 224. 
Comb, 63. ä : 


106 j 1 Book 
tate or ſucceſſion to a title-of honour, more difficult than thi 
of an antient. This will be indeed remedied for the futur, 
with reſpect to claims of peerage, by a late ſtanding order ( 
of the houſe of lords, directing the heralds to take exact a 
counts and preſerve regular entries of all peers and peereſſead 
England, and their reſpective deſcendants ; and that an eri 
pedigree of each peer and his family ſhall, on the day of hy 
firſt admiſſion, be delivered to the houſe by garter, the princ. 
pal king at arms. But the general i inconvenience, afte&ing 
more private facceions, ſtill continues without a | remedy, 
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III. IxjuRIEs cognizable by the courts maritime, or adm: 
ralty courts, are the next object of our enquiries. Theſe cout! 
have juriſdiction and power to try and determine all maritim 
cauſes, or ſuch injuries which, though they are in theirnatur 
of common law cognizance, yet being committed on the high 
ſeas, out of the reach of our ordinary courts of jultice, ai” 
therefore to be remedied in a peculiar court of their om” 
All admiralty cauſes: muſt be therefore cauſes ariſing wholl 

upon the ſea, and not within the precincts of any county (j) 
Por the ſtatute 13 Ric. II. c. 5. directs that the admiral ali" 
his deputy ſhall not meddle with any thing, but on 
things done upon the ſea; and the ſtatute 15 Ric. II. c. 3. & 
clares, that the court of the admiral hath no manner of co 
nizance of any contract, or of any other thing, done with 
in the body of any county, either by land or by watt 
nor of any wreck of the ſea: for that muſt be caſt a 
land before it becomes a wreck. (i). But it is otherwiſed | 6 
things flotſam, jetſam, and ligan; for over them the aduin um 
hath juriſdiction, as they are in and upon the ſea (k). If pan 
any contract, or other cauſe of action, doth ariſe upon theſa 
und part upon the land, the common law excludes the admin 
court from its juriſdiction; for, part belonging properly to 
INES and part to another, the common or generallawtal 
place of the particular (1). Therefore 8 28 w 
quiſitol 
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(b) Ii May, 1767. 65 Co. Litt. 260. Hob. og. 0 
book J. ch. . (k) s Rep. 106. 0 Co. Liu. „, 


5.18 


wiſtions, which are earned and become due on the high f 


and (m); yet, in general, if there be a contract made in 


— that a ſhip ſhall ſail to Jamaica, or ſhall be in ſuch a 


oney in London, or the like; theſe kind of mixed contracts 


ler ſeal (o). 


and; ſo it is no uncommon thing for a plaintiff te feign 


eſtminſter- hall. (p)- This the civilians exclaim againſt 
which ſuch cauſe of action ariſes to be really at the Royal Ex- 
ll eſſential to the merits of them: and that learned civilian 


h battle is ſuppoſed to live for ever for the benefit of his 


ere ſuppoſed to have died in their own country (t). 


18. K 6. () Te 49+ 15+ 18, 


is ſeamens wages, are one proper object of the admiralty ju- 
Fiſdition, even though the contract for them be made upon 


ngland and to be executed upon the ſeas, as a charter party or 


atitude by ſuch a day; or a contract made upon the ſea to be 
erformed in England, as a bond made on ſhipboard to pay 


delong not to the admiralty juriſdiction, but to the courts of - 
ommon law (n). And indeed it hath been farther holden, 
hat the admiralty court cannot hold plea of Bur contract un- 


Ay alſo, as the courts of common law have obfained a : 
toncurrent juriſdiction with the court of admiralty with re- 
ard to. foreign contracts, by ſuppoſing them made in Eng- 


LE 


hat a contract, really made at ſea, was made at the Royal ; 
Exchange, or other inland place, in order to draw the cogni- 
ance of the ſuit from the courts. of admiralty to thoſe of 


oudly, as inequitable and abſurd ; and fir Thomas Ridley (g) 
ath very gravely proved it to be impoſſible for the ſhip in 


bange in Cornhill. But our lawyers juſtify this fiction, by - 
lleging as before, that the locality of ſuch contracts is not at - 


mfelf ſeems to have forgotten how much ſuch fiftions are 
dopted and encouraged inthe Roman law: that a ſon killed 


rents (r); and that, by the fiction of po/tliminium and the 
* cornelia, eaptives, when freed from bondage, were held 
0 have never been priſoners (s), and ſuch as died in captivity 


5 WHERE | 
(m) 1 Ventr. . | 65 Hob. 12. Hal. Hiſt. C. L. 36. 
0) Hob. 212. (p) 4 Inſt. 134. (q) View of the civil 
W, b. z. A 1. & 3. (r) E. 1. tit. 3. (e) NA. 
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Wenk the admiral's court hath not original juriſkgz 
of the cauſe, though there ſhould ariſe in it a queſtion that 
proper for the cognizance of that court, yet that doth ng 
alter nor take away the excluſive juriſdiction of the comma 


law (v). And ſo vice verſa, if it hath juriſdiction of the 


original it hath alſo juriſdiction of all conſequential queſt: 
ons, though properly determinable at common law (u) 
Wherefore, among other reaſons, a ſuit for beaconage of 
beacon ſtanding on a rock in the ſea may be brought in th 
court of admiralty, the admiral having an original juriſdictia 
over beacons (w). Incaſe of prizes alſo in time of war, he 
tween our own nation and another, or between two other 
nations, which are taken at ſea, and brought into our port 
the courts of admiralty have an undiſturbed and excluſy: 
juriſdiction to determine the ſame according to the law of nats 
ons (x). 


Tux proceedings of the courts of admiralty bear muck 
reſemblance to thoſe of the civil law, but are not entirl 
founded thercon: and they likewiſe adopt and make uſe d 
other laws, as occaſion. requires; ſu: h. as the Rhodian lay 
and the laws of Oleron (y). For the law of England, as hs 
frequently been obſerved, doth not acknowledge or pay al 
deference to the civil law.confidered as ſuch ; but merely pe: 
mits its uſe in ſuch caſes where it judges its determination 
equitable, and therefore blends it, in the preſent. inſtance 


with other marine laws: the whole being corrected, altere 


and amended by acts of parliament and common uſage; l 
that out of this compoſition a body of juriſprudence 1 is er. 
tracted, which owes its authority only to its reception hem 
by conſent of the crown and people. The firſt proceſs 


theſe courts is frequently by arreſt of the defendant's per 


(z); and they alſo take reeagnizances or ſtipulation of certii 


fidejuſſors in the nature of bail (a), and in caſe of default mi 


impriſel 
0 P 


(v) Comb. 462. (u) 13 Rep. $3. « Lev. 26. Hard. 20 
(w) 1 Sid. 158. (x) 2 Show. 232. Comb. 474. (y) Hal 
RC . 38. Co. Litt. 11. (2) Clerke praæ. cur. * 
N35. () lbid. . 11. 1 Roll. Abr. 331. Raym. 78, I 

ay m. 1286. 


* 
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npriſon both them and their principal (b). They may alſfo* . 
ne and impriſon for a contempt in the face of the court (e). 
nd all this is ſupported by immemoriab uſage, grounded on- 
e neceſſity of- ſupporting a juriſdiction ſo; extenſive (d); 
jough oppoſite to the uſual doctrines of the common la- - 
eſe being no courts of record, becauſe in general their pro- 
51 is much conformed to chat of the civil law (e). 


I. I am next to conſider fuck | injuries as are cognizable: 
the courts of the common law. And herein I ſhall for the 
eſent only remark, that all poſſible injuries whatſoever, 
at do not fall within the cognizance of either the eccleſiaſti- 
, military, or maritime tribunals, are for that very rea- 
n within the cognizance of the common law courts of ju- 
Ice, For it is a ſettled and invariable principle. in the laws. 
England, that every right when. with-held muſt have a 
dy, and every injury its proper redreſs. The definiti- | 
and explication of theſe numerous injuries, and their re- 
ive legal remedies; will employ our attention for many. 
{quent chapters. But, before we conclude the preſent, 
hall juſt mention two ſpecies of injuries, which will pro- 
ly fall now within - our immediate confideration : and 
ich are, either when juſtice is delayed by an inferior 
ut that has proper cognizance of-the cauſe; or, when. 
b inferior court takes upon itſelf to examine a cauſe and 
ide the merits without a legal authority. 


I, Tus firſt of theſe injuries, refuſal or negle& of juſtice, is. 
edied either by writ of procedendo, or of mandamus.. A writ. 
procedendo ad judicium iſſues out of the court of chancery, 
cre judges of any court do delay the parties; for that they 
Il not give judgment, either on the one {ide or on. the other, 
en they ought ſo to do. In this caſe a writ of procedendo ſhall 
awarded, commanding them in the king's name to proceed to. 
ment; but without * any par ticular judgment, for 
that. 


b 1 Roll. Abr, $31. Godb. 193. 260. (c)..1 Ventr. 4. 
Keb. 552, (e) Bre. Abr. 1, error, 177, 


ſome particular thing n ſpecified, which appertains 
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that (if erroneous) may beſet aſide in the courſe of appeal, or 
by writ of error or falſe judgment: and, upon farther negli 
or refuſal, the judges of the inferior court may be puniſh 
for their contempt, by writ of attachment returnable in ty 

king bench or common pleas 9. 


A wRIT of, ps; is, in general, a dane iſſn 
in the king's name from the court of king's bench, and < 
reed to any perſon, corporation, or inferior court of 5ud 
cature, within the king's dominions : requiring them to d 


their office and duty, and which the court of King's bend 
has previouſly determined, or at leaſt ſuppaſes, to be can 
nant ts right and juſtice. It is a high prerogatiye writ, d 
moſt extenſively remedial nature: and may be iſſued in u rt. 
caſes where the injured party has alſo another more tedit 
method of redreſs, as in the caſe of admiſſion or reſtitution: 
an office; but it iſſues in all caſes Where the party hat 
right to have any thing done, and. hath no other ſpect 
means of compelling its performance. A mandamus therel 
lies to compel the admi7. ur lution of the party apph 
ing, to any office or franchiſe of a public nature, whether( 
ritual or temporal; to academical degrees; to the uſe d 
meeting-houle ; Sc. it lies for the production, .in{peftia 
or delivery, of public books and papers; for the: ſurfendat 
the regalia of a corporation; to oblige. bodies corporate 
affix their common ſeal; to compel the holding of a col 
and for an infinite Bünder of other purpoſes, which it is i 
poſſible to recite minutely. But at preſent we are more o 
ticularly to remark, that it iſſues to the judges of any infai 
court, commanding them to do juſtice according to the pol 
ers of their office, whenever the ſame 1s delayed... Fort 
the peculiar buſineſs of the court of King's bench to ſupeſ 
tend all other inferior tribunals, and therein to infor iddi. 
due exerciſe of thoſe judicial or miniſterial powers, with wl i 
the crown or legiſlature have inveſted them: and this, nate mn 
ty reſtraining their exceſſes, but alſo by ace 0 


f) F. N. B. 153,154, 240. 
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nce, and obviating their denial of juſtice. A mandamus 
ay therefore be had to the courts of the city of London, to 

ter up judgment (g); to the ſpiritual courts to grant an ad- 
miſtration, to ſwear a church- warden, and the like. This 
it 18 grounded on a ſuggeſtion, by the oath of the party in- 
red, of his own right, and the denial of juſtice below : 
herenpon, in order more fully to ſatisfy the court that there 
a probable ground for ſuch interpoſition, a rule is made 
xcept in ſome general caſes, where the probable ground is-. 
anifeſt) directing the party complained of to ſhew cauſe . 
hy a writ of mandamus ſhould not iſſue: and, if-he ſhews:: 
\ ſufficient cauſe, the writ itſelf is iſſued, at firſt in the al- 
native, either to do thus, or ſignify ſome reaſon to the 
tray; to which a return, or anſwer, muſt. be made at a. 
rtain day. And, if the inferior judge, or other perſon to 
hom the writ is directed, returns or ſigniſtes an inſufficient 
aſon, then there iſſues in the ſecond place a peremptory 
1danus, to do the thing: abſolutely ;. to which no other re- 
n will be admitted, but a certificate of perfect obedience 
d due execution. of. the. writ. If the inferior judge or 
er perſon makes no return, or fails in his reſpe& and obe- 
nce, he is puniſhable for his contempt by attachment. 
it, if he, at the firſt, returns a ſufſicient cauſe, although 
ſhould be falſe in fact, the court of king's bench will not 
the truth of the fact upon aftidavits4 but will for the pre- 
t believe him, and proceed no farther on the mandamus. 
t then the party injured may have an action againſt him 
bis falſe return, and. (if found to be falſe by the jury) ſhall 
over damages equivalent to the injury ſuſtained; together 
th a peremptory mandamus to the defendant to do his duty. 
us much for the i injury of neglect or refuſal of juſtice, 


2. THE: other injury, which is that of encroachment of © 
ildiftion, or calling one caram non judice, to anſwer in a 
rt that has no legal cognizance of the cauſe, is alſo a griev- 
ce, for which the common wy has provided a _— by 
writ of Prohibition. 

= A PRO- 
(8) Hons, 214. 
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A PROHIBITION is a writ iſſuing properly only out of te 
court of king's bench, being the king's prerogative writ; bu 
for the furtherance of juſtice, it may now alſo be had in ſons 
caſes out of the court of chancery (h), common pleas (i 
exchequer (k): directed to the judge and parties of a ſuiti 
any inferior court, commanding them to. ceaſe. from the pw. r 
ſecution thereof, upon a ſuggeſtion that either the cauſe on. 
ginally, or ſome collateral matter ariſing therein, does nd 
belong to that juriſdiction, but tothe cognizance of ſons 
other court. This writ may iſſue either to inferior court q 
common law; as, to the courts of the counties palatine Miſt: 
principality of Wales, if they hold plea of land or othe 
matters not lying within their reſpective franchiſes (1); tothe 
county-courts or courts- baron, where they attempt to hol 
plea of any matter of the value of forty ſhillings (m): ori 
may be directed to the courts chriſtian, the univerſity court 
the court of chivalry, or the court of admiralty, where thy 
concern themſelyes with any matter not. within their juriſt: 
tion; as if the firſt ſhould attempt to try the validity of rea 
cuſtom pleaded, or the latter a contract made or to be en- 
cuted within this kingdom. Or it, in -handling.of matte 
clearly within their cognizance, they tranſgreſs the bounds 
preſcribed to them by the laws of England; as where they 
require two witneſſes to prove the. payment of a legacy, 1 
releaſe of tythes (n), or the like; in ſuch caſes alſo a prohibi 
tion will be awarded. For, as the fact of ſigning à relealey 
or of actual payment, is not properly a {piritual-queſti 
but only allowed to be decided in thoſe courts, becauſe ind- 
dent or acceſſory to ſome original queſtion clearly within tar 
juriſdiction; it ought therefore, where the two laws differ 
to be decided not according to the ſpir itual, but the tempor 
law; elſe the ſame queſtion might be determined differ 
ways, according to the courtin which the ſuit is depending: a 
impropriety, which no wiſe government can or ought toendut 


(b) 1 P. Wms. 476, (i) Hob. rg. (k) Palmer 5 
(I). Lord Raym. 1408. (m) Finch. L. 45 9 00 
Eliz, 666. Hob. 188, 
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which is therefore a ground of prohibition. And, if ei- 
the judge or the party ſhall proceed after ſuch prohibition, 
attachment may be had againſt them, to puniſh them for 
contempt, at the diſcretion of the court that awarded it 
; and an action will lie aganſt them, to repair the party 
red in damages. : 


zo long as the idea continued among the clergy, that the 
leſiaſtical ſtate was wholly independent of the civil, great 
ggles were conſtantly maintained between the temporal 
ts and the ſpiritual, concerning the writ of prohibition 
the proper objects of it; even from the time of the con- 
tions of Clarendon, made in oppoſition to the claims of 
-biſhop Becket in 10 Hen. II. to the exhibition of certain 
des of complaint to the king by arch-biſhop Bancroft, in 
xc, I. on behalf of the eccleſiaſtical courts : from which, 
W from the anſwers to them, ſigned by all the judges of 
ſtminſter-hall (p), much may be collected concerning 
reaſons of granting and methods of proceeding upon pro- 
tions. A ſhort ſummary of the latter is as follows. The 
aggrieved in the court below applies to the ſuperior ' 
tt, ſetting forth, in a ſuggeſtion upon record, the nature 
cauſe of his complaint, in being drawn ad aliud examen, 
juriſdiction or manner of proceſs diſallowed by the laws 
e kingdom: upon which, if the matter alleged appears 
te court to be ſufficient, the writ of prohibition immedi- 
7 iſſues ; commanding the judge not, to hold, and the 
not to proſecute, the plea. But ſometimes the point 
be too nice and doubtful to be decided merely upon a. 
ion: and then, for the more ſolemn determination of the 
on, the party applying for the prohibition, is directed 
be court to declare in prohibition : that is, to proſecute 
lion, by filing a declaration, againſt the other, upon 
poſition, or fiction, that he has proceeded in the ſuit 
» notwithſtanding the writ of prohibition. And if, 
| demurrer and argument, the court ſhall finally be of 
on, that the matter ſuggeſted is a good and ſufficient 
nd of prohibition in point of law, then judgment with 
nominal 

(o) F. N. B. 40. (p) 2 Inſt 601-618. 
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nominal damages ſhall be given for the party complaining 
and the defendant, and alſo the inferior court, ſhall be yy 
| hibited from proceeding any farther. On the other hand, 
the ſuperior court ſhall think it no competent ground fory 
- ſtraining the inferior juriſdiction, then judgment ſhall \ 
given againſt him who applied for the prohibition in th 
court above, and a writ of conſultation ſhall be awarded; 
called, becauſe, upon deliberation and conſultation had, th 
judges find the prohibition to be ill founded, and therefq 
by this writ they return the cauſe to its original juriſdiva 
to be there determined, in the inferior court. And, even 
ordinary caſes, the writ of prohibition is not abſolutely fin 
and concluſive. For, though the ground be a proper one 
point of law, for granting the prohibition, yet, if the fag ti 
gave riſe to it be afterwards falſified, the cauſe ſhall ben 
manded to the prior juriſdiction. If, for inſtance, a cuſt 
be pleaded in the ſpiritual court; a prohibition ought tog 
becaule that court has no authority to try it: but, if the tu 
of ſuch a cuſtom be brought to a competent trial, and! 
there found falſe, a writ of conſultation will be granted. I 
this purpoſe the party prohibited may appear to the pro 
tion, and take a declaration, (which muſt always purſuet 
ſuggeſtion) and ſo plead to iflue upon it; denying the cal 
tempt, and traverling the cuſtom upon which the prohibii 
was grounded: and, if that iſſue be found for the defenda 
he ſhall then have a writ of conſultation. The writ. of. cu 
zation may alſo be, and is frequently, granted by tlie 
without any action brought; when, after a prohibition iſis 
upon more mature conſideration the court are of opinion, 
the matter ſuggeſted is not a good and ſufficient ground 
ſtop the proceedings below. Thus careful has the law ba 
in compelling the inferior courts to do ample and ſpeedj] 
tice ; in preventing them from tranſgreſſing their due bound 
and in allowing them the undiſturbed cognizance of ii 
cauſes as by right, founded on the uſage of the kingdom 
aft of parliament, do properly belong to their juriſdicha 
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CHAPTER THE EICH x. 


WRONGS, AN DP THEIR REMEDIES, 
RESPECTING THE RIGHT'S oF PERSONS, 


having been employed in deſcribing the ſeveral methods 
ireſſing private wrongs, either by the mere act of the 


e and ſeveral ſpecies of courts ; together with the cogni- 
of wrongs or injuries by private or ſpecial tribunals, 
the public eccleſiaſtical, military, and maritime juriſ- 


rss of this kingdom: I come now to conſider at large, | 


a more particular manner, the reſpective remedies 


nate wrongs of any denomination whatſoever, not ex- 
ely appropriated to any of the former tribunals. And 
L ſhall, firſt, define the ſeveral injuries cognizable by 
ourts of common law, with the reſpective remedies ap- 
le to each particular injury: and ſhall, ſecondly, de- 
the method of purſuing and obtaining theſe remedies in 
eral courts. 


As then, as to the ſeveral injuries cognizable by thecourts 


ular injury. And, in treating of theſe, I ſhall at preſent 
e myſelf to fuch wrongs as may be committed in the mu- 


* 


HE former chapters of this part of our Commentaries 


s, or the mere operation of law; and in treating of the 


public and general courts of common law, for injuries 


mmon law, with the reſpective remedies applicable to each 


itercourſe between ſubject and ſubject; which the king, 
fountain of juſtice, is officially bound to redreſs in the or- 
| : _ dinary 


[ 
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dinary forms of law : reſerving ſuch injuries or ency 
ments as may occur between the crown and the ſubſech 1 
diſtinctly conſidered hereafter; as the remedy in ſuch cal 
generally of a peculiar and eccentrical nature. 


Now, as all wrong may be cond; as merely a pr 
on of right, the one natural remedy for every ſpeci 
wrong is the being put in poſſeſſion of that right, wiz 
the party injured is deprived. This may either be ef 
by a ſpecific delivery or reſtoration; of the ſubje&-matte 
diſpute to the legal owner ; as when lands or perſonal cha 
are unjuſtly withheld or invaded : or, where that is 1 
poſſible, or at leaſt not an adequate remedy, by making 
ſufferer a pecuniary ſatis faction in damages; as in caſed 
ſault, breach of contract, &c. to which damages the 
injured has acquired an incomplete or inchoate right, the 
ſtant he receives the injury (a): though ſuch right be not 
ly aſcertained till they are aſſeſſed by the intervention off 
law. The inſtruments whereby this remedy is obtai 
(which are ſometimes conſidered in the light of the remeg 
ſelf) are a diyerſity of ſuits and actions, which are defined 
the mirrour (b)to be the lawful demand of one's right: 
as Bratton and Fleta expreſs it, in the words of n 

Jus pruſequendi in judicio quod alicui debetur. 


Tue Remant introduced, pretty early, ſet Fon for al 
ons and ſuits in their law, after the example of the Gre 
and made it a rule, that each injury ſhould be redreſei 
its proper remedy only. « Actiones, ſay the pandetts, a 
&« poſitae ſunt, quibus inter ſe homines. diſceptarent, quai d 
& ones ne populus prout veliet inſtitueret, certas folennefqit! 
* voluerunt (d). The forms of theſe actions were origili 
ly preſerved in the books of the pontifical college, as oh 
and ineſtimable ſecrets, till one Cneius Flavius, the fectd 
ry of Appius Claudius, ſtole a copy and publiſhed them 
the people (e). The concealment was ridiculous: but! 


eſtabliſhme 


(a) See book II. ch. 29. (b) c. 2. &.-1, (e) A 
6. Pr. (d) ff EA 8. 6. (e) Cic. pro Mauratid, 


11. de oral. |, 1. c. 41. 
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. of ſome ſtandard was undoubtedly neceſ- 
to fix the true ſtate of a queſtion of right; leſt in a 


length no longer diſcernible. Or, as Cicero expreſſes 
, © ſunt jura, ſunt formulae, de omnibus rebus conſlitutae, 
nuis aut in genere injuriae, aut in ratione actionis, errare 
. Expreſſae enim ſunt ex uniuſcujuſque damna, dolore, 
modo, calamitate, injuria, publicae a praetore formu- 
ad quas privata lis accommodatur.” And in the ſame 
r our Bratton, ſpeaking of the original writs upon 
all our actions are founded, declares them to be fixed 
mutable, unleſs by authority of parliament (g). And 


With us in England the ſeveral ſuits, or remedial in- 
nts of juſtice, are from the ſubject of them diſtinguiſh. 
o three Kinds; actions perſonal, real, and mixed. 


KSONAL actions are ſuch whereby a man claims a debt, 
ſonal duty, or damages in lieu thereof; and, likewiſe, 


one to his perſon or property. The former are ſaid to 
nded on contracts, the latter upon 7orts or wrongs : and 


o obligatus eft aliquid dare wel concedere (h). Of the 
nature are all actions upon debt or promiſes ; of the 
all ations for treſpaſſes, nuſances, aſſaults, defamatory 
and the like. | | 


actions, (or as they are called in the mirror (i), 
ations) which concern real property only, are ſuch 
y the plaintiff, here called the demandant, claims title to 


hy lands or tenements, rents, commons, or other heredita- 
ments, 


Fro Nu. Reſcio, F. 8. (g) Sunt quaedam brevia formata 
lis caſibus de cur ſu, et de communi cenſilio totius regni ap- 
et conreſſa, quae quidem nullatenus mutari poterint abſque 
er voluntate ecrum. (I. 5 de exceptionibus, c. 17. J 2.) 
4.6.15, (i) c. 2. §. ö. 


and arbitrary proceſs it might be ſhifted continually, and 


e modern legiſlators of Europe have found it expedient, 
the ſame reaſons, to fall into the ſame or a ſimilar me- 


y a man claims a fatisfa&tion in damages for ſome in- 


e the ſame which the civil law calls © a&ones in per- 
mn, quae adverſus eum intenduntur, qui ex contrattu vel 
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dinary forms of law : reſerving ſuch i injuries or encng 
ments as may occur between the crown and the ſubjeR, y 
diſtinctly conſidered hereafter; as the remedy in ſuch of | 
generally of a peculiar and eccentrical nature. 


| Now, as all wrong may be conſidered as merely a pn 
on of right, the one natural remedy for every ſera 
wrong is the being put in poſſeſſion of that right, vi 
the party injured is deprived. This may either be ef 
by a ſpecific delivery or reſtoration: of the ſubject- mati 
diſpute to the legal owner ; as when lands or perſonal chal 
are unjuſtly withheld or invaded : or, where that is n 
poſſible, or at leaſt not an adequate remedy, by making 
ſufferer a pecuniary ſatisfaction in damages; as in caſed 
fault, breach of contract, &c. to which damages they 
injured has acquired an incomplete or inchoate right, th 
ſtant he receives the injury (a): though ſuch right be not 
ly aſcertained till they are aſſeſſed by the intervention of 
law. The inſtruments whereby this. remedy is obta 
(which are ſometimes conſidered in the light of the remedy 
ſelf) are a diyerſity of ſuits and actions, which are defnWon 
the mirrour (b)to be « the lawful demand of one's right: 
as Bratton and Fleta expreſs it, in the words of Jn et 
Jus proſequend! in judicio quod alicui debetur. 


Tur Romans introduced, pretty early, ſet forms for 
ons and ſuits in their law, after the example of the Grd 
and made it a rule, that each injury ſhould be redreſſi 
its proper remedy only. Actiones, ſay the pandetts, a 
& pojitae ſunt, quibus inter ſe homines. diſceptarent, qua! 
& ones ne populus prout ve let inſtitueret, certas folennefqi 
ce ooluerunt (d). The forms of theſe actions were orig 
ly preſerved in the books of the pontifical college, as cl 
and ineſtimable ſecrets, till one Cneius Flavius, the {ec 
ry of Appius Claudius, ſtole a copy and publiſhed the 
the people' (e). The concealment was ridiculous ; buti 

eſtabliſam 
(a) See book II. ch, 29. (b) e. 2. $.-r, (0 A 
6. fr. (d) Ff. 1. 2. 2. F. 6. (e) Cic. pro Mardi 
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ment of ſome ſtandard was undoubtedly neceſ- 
to fix the true ſtate of a queſtion of right; leſt in a 
and arbitrary proceſs it might be ſhifted continually, and 
length no longer diſcernible. Or, as Cicero expreſſes 
, © ſunt jura, ſunt formulae, de omnibus rebus conflitutae, 
Wis aut in genere injuriae, aut in ratione actionis, errare 
. Expreſſae enim ſunt ex uniuſcujuſque damno, dolore, 
mods, calamitate, injuria, publicae a praetore formu- 
ad quas privata lis accommodatur.” And in the ſame 
r our Bratton, ſpeaking of the original writs upon 
all our actions are founded, declares them to be fixed 
mutable, unleſs by authority of parliament (g). And 
modern legiſlators of Europe have found it expedient, 
he ſame reaſons, to fall into the ſame or a ſimilar me- 
With us in England the ſeveral ſuits, or remedial in- 
nts of juſtice, are from the ſubject of them diſtinguiſh- 
three kinds 3 actions perſonal, real, and mixed, © 


.5ONAL actions are ſuch whereby a man claims a debt, 
ſonal duty, or damages in lieu thereof; and, likewiſe, 
y a man claims a ſatisfaction in damages for ſome in- 
ne to his perſon or property. The former are ſaid to 
nded on contracts, the latter upon 7orts or wrongs : and 
e the ſame which the civil law calls © a#ones in per- 
u, quae adverſus eum intenduntur, qui ex contrattu vel 
 obligatus eft aliquid dare vel concedere (h). Of the 
nature are all actions upon debt or promiſes ; of the 
all actions for treſpaſſes, nuſances, aſſaults, defamatory 
and the like. | 


actions, (or as they are called in the mirror (i), 
actions) which concern real property only, are ſuch 
the plaintiff, here called the demandant, claims title to 
lands or tenements, rents, commons, or other heredita- 

| | ments, 


7 Qu. Reſcis. F. 8. (g) Sunt quaedam brevia for mata 
Mts caſibus de cur ſu, et de communi confilto totius regni ap- 
et cenreſſa, quae quidem nullatenus mutari poterint abſque 
| ft voluntate eerum. (1, 5 de exceptionibus, c. 17. & 2.) 
4.6, 18. (i) e. 2. F. ö. 
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ments, in fee-ſimple, fee-tail, or for term of life . 
adtions formerly all diſputes concerning real eſtates wer 
ed; but they are now pretty generally laid aſide in q 
upon account of the great nicety required in their y 
ment, and the inconvenient length of their proceſs; 4 
more expeditious method of trying titles being fing 

duced, by other actions pro and mixed. 


© MaixED actions are ſuits ab of the nature 
other two, wherein ſome real property is demanded, a 
perſonal damages for a wrong ſuſtained. As for i 
an action of waſte: which is brought by him whoh 
Inheritance, in remainder or reverſion, againſt the cm 
life, who hath committed waſte therein, to recover u 
the land waſted, which would make it merely a * 
but alſo treble damages, in purſuance of the ſtatute 
ceſter (k), which is a perſonal recompence; and { 
being joined together, denominate it a mixed ation, 


UNDER theſe three heads may every ſpecies of rent 
ſuit or action in the courts of common law be canj 
But in order effectually to apply the remedy, it is| 
ceſſary to aſcertain the complaint. I proceed there 
to enumerate the ſeveral kinds, and to enquire int 
ſpective natures, of all private wrongs, or civil i 
which may be offered to the rights of either a man's}! 
his property; recounting at the ſame time the reſp 
medies, which are furniſhed by the law for every il 
of right. But I muſt firſt beg leave to premiſe, that 
injuries are of two kinds, the one avithout force or 
as ſlander or breach of contract; the other coupled u 
and violence, as batteries, or falſe impriſonment (1) 
latter ſpecies ſavour ſomething of the criminal ki 
always attended with ſome violation of the pa 
which in ſtrictneſs of law a fine ought to be paid tog 


(k) 6 Edw. I. e. 3. 0) Finch. L. 18 


— 
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ell as private fatisfaction to the party injured (m). And 
diſtinction of private wrongs, into injuries with and qvith- 


force, we ſhall find to run through all the variety of 
h we are now to treat. In conſidering of which mall 


the ſame method that was purſued with regard to the 
ibution of rights: for as theſe are nothing elſe but an in- 
gement or breach of thoſe rights, which we have before 
down and explained, it will folfow that this negative 
m, of wrongs, mult correfpond and tally with the for- 
politive ſyſtem, of rights. As therefore we divided (n) 
rights into thoſe of perſons, and thoſe of things, ſo we 
make the ſame general diſtribution of injuries into ſuch 
ect the rights of perſons, and ſuch as affect the rights 
operty. | 4 


Ur rights of perſons, we may remember, were diſtri- 

d into abſolute and relative: abſolute, which were ſuch as 
tained 1 belonged to private men, conſidered merel 
ndividualsf or ſingle perſons ; and relative, which were 
lent to them as members of ſociety, and connect- 

o each other by various ties and relations. And the abſo- 
rights of each individual were defined to be the right of 
nal ſecurity, the right of perſonal liberty and the right 
rivate property: ſo that the wrongs or injuries affecting 

i muſt conſequently be of a correſpondent nature. 


As to injuries which affe& the perſonal ſecurity of indi- 
als, they are either injuries againſt their lives, their 
5, their bodies, their health, or their reputations. 


W1TH regard to the firſt ſubdiviſion, or injuries affect- 
be life of man, they do not fall under our preſent con- 
lation; being one of the moſt atrocious ſpecies of crimes, 
ſubject of the next book of our Commentaries. 


2, 3. Tax 


) Tinch, L. 198. Jenk. Cent. 185, (a) See book I. ch. 1. 


view. And theſe may be committed, 1. By threat 


medy for this is in pecuniary damages, to be recover 
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2, 3. THe two next ſpecies of injuries, affecting the i 
or bodies of individuals, I ſhall conſider in one and the 


menaces of bodily hurt, through fear of which a man's 
neſs is interrupted, A. menace alone, without a conſe 
inconvenience, makes not the injury ; but to complete 
wrong, there muſt be both of them together (o). The 


action of treſpaſs vi et armis (p), this being an inch 
though not an abſolute, violence. 2, By aſſault ; whichi 
attempt or offer to beat another, without touching him: 
one lifts up his cane, or his fiſt, in a threatening mani 
another; or ſtrikes at him, but miſſes him; this is an aſl 
inſultus, which Finch (q) deſcribes to be an unlawful ſet 
«« upon one's perſon.” This alſo is an inchoate violt 
amounting conſiderably higher than bare threats; and thi 
fore, though no actual ſuffering is proved, yet the paty Wi! 


jured may have redreſs by action of treſpaſs vi et ir 


wherein he ſhall recover damages as a compenſation for 
injury. 3. By battery; which is the unlawful beating of 3: 
ther. The leaſt touching of another's perſon wilfully, More 


anger, is a battery; for the law cannot draw the line bet cx 


different degrees of violence, and therefore totally pi e d 
the firſt and loweſt ſtage of it: every man's perſon Mt a! 
ſacred, and no otlier having a right to meddle with it, U- 
the ſlighteſt manner. And therefore upon a ſimilar pri on 
ple the Cornelian law de injuriis prohibited gun en 
well as verberation ; diſtinguiſhing verberation, which e: 
accompanied with pain, from pulſation which was att 
with none (r). But battery is, in ſome caſes, julti the « 
or lawful; as where one who hath authority, 2 ply” V 
or maſter, gives moderate correction to his child, his | 
Jar, or his apprentice. So alſo on the principle of fern 
fence: for if one ſtrikes me firſt, or even only aſſaults 8 
may ſtrike in my own defence; and, if ſued for ih 
plead ſon aſſault demeſue, or that it was the plaintiff's om 


(o) Finch, L. 202. (p) Regiſtr. 104. 27 Aſ. 11.7 Edu. 
(4) Finch. L. 202. (ry Ef. 47. 10. 8. "Ly 
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ere any original aſſault that occaſioned it. 80 likewiſe in 
ence of my goods or poſſeſſion, if a man endeavours to 
rive me of them, I may juſtify laying hands upon him to 
vent him : and in caſe he perſiſts with violence, I may pro- 
4 to beat him away (r). Thus too in the exerciſe of an 
ce, as that of church- warden or beadle, a man may lay 
ds upon another to turn him out of church, and prevent 
diſturbing the congregation (s). And, if ſued for this or 
like battery, he may ſet forth the whole caſe, and plead that 
lid hands upon him gently, molliter manus impoſuit, for 
purpoſe, On account of theſe cauſes of juſtification, bat- 
vis defined to be the unlawful beating of another; for 
ich the remedy is, as for aſſault, by action of treſpaſs wi et 
is: wherein the jury will give adequate damages. 4. By 
unding ; which conſiſts in giving another ſome dangerous 
rt, and is only an aggravated ſpecies of battery. 5. By 
yhem ; which is an injury ftill more atrocious, and con- 
in violently depriving another of the uſe of a member pro- 
for his defence in fight. This is a battery, attended with 
aggravating circumſtance, that thereby the party injured 
or ever diſabled from making ſo good a defence againſt fu- 
external injuries, as he otherwiſe might have done, Among 
defenſive members are reckoned not on ly arms and legs, 
ta finger, an eye, and a fore-tooth (t), and alſo ſome others 
). But the loſs of one of the jaw-teeth, the ear, or the noſe, 
o mayhem at common law; as they can be of no uſe in 
ting. The ſame remedial action of treſpaſs vi et armis lies 
btorecover damages for this injury; an injury, which (when 
ful) no motive can juſtify, but neceſſary ſelf-preſervation. 
the ear be cut off, treble damages are given by ſtatute 37 
u. VIII. c. 6. though this is not mayhem at common law. 
here I muſt obſerve, that for theſe four laſt injuries, aſſault, 
erh, wounding, and mayhem, an indictment may be brought 
ell as an action; and frequently both are accordingly pro- 
ted; the one at the ſuit of the crown for the crime againſt 
OL, III. | 1 | : | the 
t) 1 Finch, L. 203. (e) 1 Sid, 301. i : 
Is e Lara 


{ 
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the public; the other upon the ſuit of che party injure, 
make him a reparation in damage. 


4. INJURIES, affecting a man's health, are, where by 
unwholeſome practices of another, a man ſuſtains any az 
rent damage in his vigour or conſtitution. As by falling 
bad proviſions or wine (W); by the exerciſe of a noi 
trade, which infects the air in his neighbourhood (x) ; « 
the neglect or unſk ilful management of his phyſician, ſurgy 
or apothecary. For it hath been ſolemnly reſolved (y);1 
mala praxis is a great miſdemeſnor and offence at common 
whether it be for curioſity and experiment, or by nel 
+ becauſe it breaks the truſt which the party had placed inf 
' phyſician, and tends to the patient's deſtruction. Thus ij 
in the civil law. (z), negle&-or want of ſkill in phyſicians 
. ſurgeons © culþae-adnumerantur ; weluti ſi medicus curati 
C dereliguerit, male quempiam ſecuerit, aut perperam ei m 

et camentum dederit.” Theſe are wrongs or injuries unaco 
. panied by force, for which there is a remedy in damage 

a ſpecial action of treſpaſs, upon the cafe, This ation LA: 

treſpaſs, or tranſgreſſion, on the caſe, is an univerſal rend 

given for all perſonal wrongs and injuries without fore 
called, becauſe the plaintiffs whole caſe or cauſe of compli 
is ſet forth at length in the original writ (a). For thougl 
general there are methods preſcribed and forms of action 
viouſly ſettled, for redreſſing thoſe wrongs which mult ul 
- occur, and in which the very act itſelf is immediately pi occie 
eial or injurious to the plaintiff's perſon or property, as batt or \ 
- non-payment of debts, detaining one's. goods, or the like 


(w) 1 Roll. Abr. 90. x) 9 Rep. 37. Hutt. 138. a ju 
Lord Raym. 214. —9 1750 4. 6. & BY (a) For exit 
Ke vicecemiti ſalutem, Si A fecerit te ſecurum de clan 
' 6. droſequende, tunc pone per vadium et ſhlvos plegios-Þ, 11 
4% eoram juſtitiariit noſtris apad Weſtmonnſivrium in ofabit){ 
4 Michaelis, eftenſurus quare cum idem B ad dextrum oculon! 
„A cajualiter lacſum bene et competenter - curandum apud 3 
% quadam pecuniae ſumma fprae manibus ſoluta ne | 
% curam ſuam circa oculum praedictum tam negligenter 
i vide-appoſuit, quod idem A defectu Ypfius Feile oculi prot 
#0 rotaliter amifit, ad damnum ipfius A viginti libr arum, ut du 

* habeas ibi nomina plegiorum et hoc my Teſte muithi 


* Weftmonafterium, @c.”” (Regiftr, Breu. og.) 
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any ſpecial conſequential damage ariſes which could not 
reſeen and provided for in the ordinary courſe of juſtice, 
injured is allowed, both by common law and the 
- of Weſtm. 2. c. 24. to bring a ſpecial action on his 
caſe, by a writ formed according to the peculiar circum- 
of his own particular grievance (b). For wherever 
mmon law gives a right or prohibits an injury, it alſo 
a remedy by action (c); and therefore, wherever a 
jury is done, a new method of remedy muſt be purſued 
And it is a ſettled diſtinẽtion (e), that where an act is 
which is in itſelf an immediate injury to another's per- 
property, there the remedy is uſually by an action of 
$ vi et armis: but where there is no act done, but only 
able omiſſion z or where the act is not immediately in- 
s, but only by conſequence. and collaterally; there no 
of treſpaſs vi et armis will lie, but an action on the 
caſe, for the damages conſequent on ſuch omiſſion or 


LASTLY ; injuries affecting a man's reputation or good 
are, firſt, by malicious, ſcandalous, and ſlanderous 
„ tending to his damage and derogation. As if a man, 
joully and falſely, utter any ſlander or falſe tale of ano- 
which may either endanger him in law, by impeaching 
ſome heinous crime, as to ſay that a man hath poiſoned 
55 or is perjured (f); or which may exclude him 
ciety, as to charge him with having an infectious diſ- 
or which may impair or hurt his trade or livelyhood, 
all a tradeſman a bankrupt, a phyſician a quack, or 
ſer a knave (g). Words ſpoken in derogation of a 
a judge, or other great officer of the realm, which' 
led ſcandalum magnatum, are held to be ftill more hei- 
t) ; and, though they be ſuch as would not be actiona- 
the caſe of a common perſon, yet when ſpoken in diſ- 
of ſuchhigh and reſpectable characters, they amount to 
„„  - an 
ee pg. 31. (c) 1 Salk. 20. 6 Mod. 84. (d) Cro. 
. (e) 11 Mod. 180. Lord Raym. 1402. Stra. 635, 
neh. L. 185, (g) Bid. 186, (h) 1 Ventr. 60. 


* 
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an atrocious injury: which is redreſſed by an action an 
caſe founded on many antient ſtatutes (i); as well on bg 
of the crown, to inflict the puniſhment of —_— 

the ſlanderer, as on behalf of the party, to recover dam: 
the injury ſuſtained. Words alſo tending to — 2 
| giſtrate, or perſon in a public truſt, are reputed more hi 
injurious than when ſpoken of a private man (k). It i. 
that formerly no actions were brought for words, unlek 
ſlander was ſuch, as (if true) would endanger the life d 
object of it (1). But, too great encouragement being g 
by this lenity to falſe and malicious ſlanderers, it is now h 
that for ſcandalous words of the ſeveral ſpecies before-me 
oned, that may endanger a man in law, may exclude 
from ſociety, may impair his trade, or may affect a pe 
the realm, a magiſtrate, or one in public truſt, an ati 
the caſe may be had, without proving any particular dan 
to have happened, but merely upon the probability th 
might happen. But with regard to words that do nott 
apparently, and upon the face of them, import ſuch def 
tion as will of courſe be injurious, it is neceſſary that 
plaintiff ſhould aver ſome particular damage to have happe 
Which is called laying his action with a per quod. 
I fay that ſuch a clergyman is a baſtard, he cannot fir 
bring any action againſt me, unleſs he can ſhew ſomeſp 
loſs by it; in which caſe he may bring his action z 
me, for ſaying he was a baſtard, per quod he loſt the 
ſentation to ſuch a living (m). In like manner, to ly 
another man's title, by ſpreading ſuch injurious report Ml 
if true, would deprive him of his eſtate (as to call the iff 
tail, or one who hath land by deſcent, a baſtard) is au. a 
ble provided any ſpecial damage accrues to the pra n 
thereby ; as ifhe loſes an opportunity of ſelling the land 
But mere ſcurrility, or opprobrious words, which nei 
themſelves import, nor are in fact attended with, any init 

effects, will not ſupportan action. So ſcandals, which co 


Na 


* () Weſt, 1. 3 Edw. I. c. 34. 2 Ric. II. c. f. 128k 
11. (k) Lord Raym. 1369, (1) 2 Vent. 28, - (a! 
17. 1 Lev. 248, (un) Cre. Jac. 213. Cro. Elis, 197. 
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rs merely ſpiritual, a to call aman — or e 
ognizable only in the eccleſiaſtical court (o); unleſs any 
oral damage enſues, which may be a foundation for . 
nod. Words of heat and paſſion, as to call a man rogue 
-aſcal, if productive of no ill conſequence, and not of 
f the dangerous ſpecies before - mentioned, are not acti- 
le: neither are words ſpoken in a friendly manner, as by 
of advice, admonition, or concern, without any tin&ure 
cumſtance of ill will: fer, in both theſe caſes, they are 
naliciouſiy ſpoken, which is part of the definition of flan- 
p). Neither (as was formerly hinted) (q) are any re- 
ng words made uſe of in legal proceedings, and perti- 
to the cauſe in hand, a ſufficient cauſe of action for flan- 
7). Alſo if the defendant be able to juſtify, and prove 
ords to be true, no action will lie (s), even though ſpe- 
mage hath enſued : for then it is no ſlander or falſe tale. 
f I can prove the tradeſman a bankrupt, the phyſician a 

k, the lawyer a knave, and the divine a heretic, this will 
dy their reſpective actions: for though there may be da- 
ſufficient accruing from it, yet, if the fact be true, it is 
m abſque injuria; and where there is no injury, the law _ 
no remedy. And this is agreeable to the reaſoning of the 
law (t) : * eumy qui nocentem infamat, non eff aequum et 

n 0b eam rem condemnari ; delicta enim nocentium nota 
oortet et AP 


rcon way of efting a a man's reputation is by he" 
ntten libels, pictures, - ſigns, and the like; which ſet 
Lan odious or ridiculous (u) light, and thereby dimi- - 
8 reputation. With regard to libels in general, there are, 
many other caſes, two remedies; one by inditment and 
er by action. The former 1 the public offence; for 
bel has a tendency to break the peace, or provoke others 
ak it: which offence is the ſame, whether the matter con- 
M4 tained : 


Noy, 6. 1 Freem. 277, (p) Finch. L. 186, 1 Lev. 
o. Jac. 91. (g) Pag. 29. (r) Dyer. 285: Cro. Jac. 90. 
1 13. (t) F. 47. 10. 18. (u) 2 Show, 314. 11 
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dictment for publiſhing a libel, is not allowed to allege 


mer (which gives a recompence for the danger to which rant 


obtain a copy of the record of his indictment and acqul 
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tained be true or falſe; and therefore the defendant, on a 


truth of it by way of juſtification (w). But in the 
by action on the caſe, which is to repair the party in dam 
for the injury done him, the defendant may, as for wy 
Fpoken, juſtify the truth of the facts, and ſhew that the y 
tiff has received no injury at all (x). What was fail; 
to words ſpoken, will alſo hold in every particuly 

regard to libels by writing or printing, and the civil ad 
conſequent thereupon : but as to ſigns or pictures, it i 
neceſſary always to ſhew, by proper innuendo's and arem 
of the defendant's meaning, the import and applet. n 
the ſcandal, and that ſome ſpecial damage has folla r 
otherwiſe it cannot appear, that ſuch libel by picture wall 
derſtood to be levelled at the plaintiff, or that it was 
with any actionable conſequences. ned 


A THIRD way of deſtroying or injuring a man Ane 
is, by prefeyring malicious indictments or proſecutions z 
him; which, under the maſk of juſtice and public ſpiny e u 
ſometimes made the engine of private ſpite and enmity. 
this, however, the law has given a very adequate bn, 
in damages, either by an action of conſpiracy (y): 
cannot be brought but againſt two at the leaſt; or, wi, i 
the more uſual way, by a ſpecial action on the caſe fu eon 
and malicious proſecution (z). In order to carry on tin ſo 


party has been expoſed) it is neceſſary that the plaintiff 


but, in proſecutions for felony, it is uſual to deny al 
of the indiftment, where there is any, the leaſt, pri 
cauſe to found ſuch proſecution upon (a). For it 
be a very great diſcouragement to the public juſticeq 
kingdom, if proſecutors, who had a tolerable ground of 


cion, were liable to be ſued at law whenever their indict 
nuſc 


(w) 5 Rep. 125. (x) 11 Mod. 99. (y) Finch. L. 
(2) F. N. B. 116. (a) Carth 421. Lord Raym. 25 


as if it be rejected by the grand jury, or be coram” non 
the plaintiff, but the ſcandal, vexation, and expenſe, upon 


ſe for preferring, it is ſufficient to juſtify the defendant, 


rſonal liberty. This is effected by the injury of falſe im- 
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carried. But an action for a malicious proſecution may 
founded on ſuch an indictment whereon no acquittal can 
e, or be inſufficiently drawn. For it is not the danger 


ich this action is founded (b). However, any probable 


IT. We are next to conſider the violation of the right of 


onment, for which the law has not only decreed a puniſh- 


nt, as a heinous public crime, but has alſo given a private 
aration to the party; as well by removing the actual con- 


ment for the preſent, as, after it is over, by ſubjecting the 


ng doer to a civil action, on account of the damage ſuſ- 


ned by the loſs of time and liberty. . 


* , 


- 


e, impriſonment conſiſts in ſuch confinement or detention 


bur in the public highways (e). Falſe impriſonment alſo 
J aſe by executing a lawful warrant or proceſs at an un- 


dj 10 Mod. 219. Stra. 691. (e) 2 laſt. 889. (d) Ibid. 
le) Stat, 7 Geo. III. c. 42. | 


o conſtitute the injury of falſe impriſonment there are two 
nts requiſite. . 1. The detention of the perſon; and, 2. 
e unlawfulneſs of ſuch detention. Every confinement of 
perſon is an impriſonment, - whether it be in a common 
ſon, or in a private houſe, or in the ſtocks, or even by for- 
ly detaining one in the public ſtreets (c). Unlawful, or 


a 


bout ſufficient authority: which authority may ariſe either 
m ſome proceſs. from the courts ef juſtice ; or from ſome - 
rant from a legal officer having power to commit, under 
hand and ſeal, and expreſſing the cauſe of ſuch commit- 
nt (d); or from ſome other ſpecial cauſe warranted, for 
neceſſity of the thing, either by common law, or act of 
lament ; ſuch as the arreſting of a felon by a private 
a without warrant, the impreſſing of mariners for the 
lie ſervice, or the apprehending of waggoners for miſbe- 


„ | _ lawful. 
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layful time, as on Sunday (f); or in a place Privileged fu 
arreſts, as in the verge of the king's-court. This is they 
jury. Let us next ſee the remedy : which is of two fo 
the one TYRE the injury, the other ee fr 


THe means of removing the actual i injury of falſe i impril 
ment, are fourfold. 1. By writ of mainprize. 2. 71 
de odio et atia. 3. By writ de er 4. 8 | 
of habeas corpus. | 


1. Tue writ of mainprize, . 10 a wilt direct 
to the ſheriff, (either generally, when any man is mp 
for a bailable offence, and bail hath been refuſed; or ſpeci 
when the offence or cauſe of commitment is not properly 1 
able below) commanding him to take ſureties for the pri 
er's appearance, uſually called mainpernors, and to ſet l 
at large (g). Mainpernors differ from bail, in that a mi 
bail may impriſon or ſurrender him up before the ſtipula 
day of appearance; mainpernors can do neither, but! 
barely ſureties for his appearance at the day: bail areal 
ſureties, that the party be anſwerable for the ſpecial ma 
for which they ſtipulate; mainpernors are bound to prodi 
him to anſwer all charges whatſoever (h). 


5. Tas Grit 4 2 5 le nt antiently uſed to be diredi 
to the ſheriff, commanding him to enquire whether a priſ 
charged with murder was committed upon juſt cauſ 
ſuſpicion, or merely Propter odium et atiam,” for hat 
and ill-will; and, if upon the inquiſition due cauſe of 
picion did not appear, then there iſſued another wit 
the ſheriff to admit him to bail. This writ, acco l 
to Bracton (i), ought not to be denied to any 
it being expreſsly ordered to be made out gratis, wi 


any denial, by magna carta, c. 26. and ſtatute 1 
13 W 


l 

(f) Stat 29. Car. II. c. 3. 68 F. N. B. 280. 1 Hit 
141. Coke on bail and mainpr. ch. 10. (b) Co. 5. 
4 loſt. 179. (i) l 3 . 2. 6. $3 ö 


\ reſtrained it in the caſe of killing by miſadventure or 


5 thereby revived. 


3. THE writ de homine replegiando (I) lies to replevy a man 
mainprize (m), till he produces the party. But this writ 
guarded with ſo many exceptions (n), that it is not an effec- 


behalf of perſons aggrieved by illegal impriſonment, to 


order to remoye the priſoner, and charge him with this 
9 2 Inſt. 43. 88. 316 - (1) F. N. B. 66. (m) Raym. 474. 


Teblegiabilis, (Regiſtr. 77. ) 
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Edw. I. c. 29 But the ſtatute of Gloceſter, 6 Edw. I. 


) Niji captus eſt per ſpeciale præceptam noſtrum, vel capitalis- 
Harii noſtri, vel pro morte hominis, wel pro 22 nytra; vel 
aliquo alia rette, quare ſecundum con ſuetu inem Angliæ nenn 


defence; and the ſtatute 28 Edw. III. c. 9. aboliſned it 
all caſes whatſoever ; but as the ſtatute 42 Edw. III. c. 1 
ſealed all ſtatutes then in being, contrary to the great charter, 
Edward Coke is of opinion, () that the writ de otio et atia 


t of priſon, or out of the cuſtody of any private perſon, 
the ſame manner that chattels taken in diſtreſs may be re- 
ied, of which in the next chapter) upon giving ſecurity: -- 
the ſheriff, that the man ſhall be forthcoming, to anſwer any 
inge againſt him. And, if the perſon be conveyed out of 
> ſheriff's juriſdiction, the ſheriff may return that he is 
ioned, elongatus; upon which a proceſs iſſues (called a capias 
withernam) to impriſon the defendant himſelf, without bail 


il remedy in numerous inſtances, eſpecially where the crown: - 
concerned. The incapacity therefore of theſe three reme- 
s, to give complete relief in every caſe, hath almoſt intirely 
quated them, and hath cauſed a general recourſe to be had, 


„ The writ of - habeas corpus, the moſt celebrated writ ' 
the Engliſh law. Of this there are various kinds 
de uſe of by the courts at Weſtminſter, for remov- 
; priſoners from one court into another, for the more 
y adminiſtration: of juſtice, Such is the habeas corpus 
reſpondendum, when a man hath a cauſe of action againſt | 
who is confined by the proceſs of ſome inferior court, 


oy 


(Fx | | new 
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new action in the court above (o). Such is that ad ſaiſu 
endum, when a priſoner hath had judgment againſt him in: 
action, and the plaintiff is deſirous to bring him up to ſon 
ſuperior court, to charge him with proceſs of execution j 
Such alſo are thoſe ad proſequendum, teſtiſicandum, deliber 
dum, Cc. which iſſue when it is neceſſary to remove ar 
ſoner, in order to proſecute or bear teſtimony in any cou 
or to be tried in the proper juriſdiction wherein the fa& un 
committed. Such is, laſtly, the common writ ad facienin 
et recipiendum, which iſſues out of any of the courts d 
Weſtminſter-hall, when a perſon is ſued in ſome inferior 
riſdiction, and is deſirous to remove the action into the ſup 
rior court; commanding the inferior judges to produce th 
body of the defendant, together with the day and cauſed 
his caption and detainer, (whencethe writ is frequently denon 
nated an habeas corpus cum cauſa) to do and receive whatſoen 
the king's court ſhall conſider in that behalf. This is a Ma 
grantable of common right, without any motion in court ( 
and it inſtantly ſuperſedes all proceedings in the court beloy 
But, in order to prevent the ſurreptitious diſcharge of print. . 
ers, it is ordered by ſtatute 1 & 2 P. & M. c., 13. thatn 
babeas corpus ſhall iſſue to remove any priſoner out of a 
gaol, unleſs ſigned by ſome judge of the court out of which 
is awarded. And, to avoid vexatious delays by remonalt 
frivolous cauſes, it is enacted by ſtatute 21 Jac. I. c. 23. fh 
where the judge of an inferior court of record is # bam 
of three years ſtanding, no cauſe ſhall be removed fue 
thence by habeas corpus or other writ, after iſſue or demi on 
deliberately joined: that no cauſe, if once remanded to m / 
inferior court by writ of procedendo or otherwiſe, ſhall ever 11 y c 
terwards be again removed: and that no cauſe ſhall be rem ; 
ed at all, if the debt or damages laid in the declaration do 
amount to the ſum. of five pounds. But an expedient (r) ln (s) 
ing been found out to elude the latter branch of the far Be, 
by procuring a nominal plaintiff to bring another action e Þ 
five pounds or upwards, (and then by the eourſe of the cone 
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e habens corpus removed both actions together) it is therefore 
nated by ſtatute 12 Geo. I. c. 29. that the inferior court 
ay proceed in ſuch actions as are under the value of five 
unds, notwithſtanding other actions may be brought againſt 
e ſame defendant to a greater amount. - 


Bur the great and efficacious writ, in all manner of illegal f 


. 
ofnement, is that of habeas corpus ad fubjiciendum ; direct- 


| to the perſon detaining another, and commanding him to 
roduce the body, of the priſoner, with the day and cauſe of 
js caption and detention, ad faciendum, ſubjiciendum, et reci- 
j-1dum, to do, ſubmit to, and receive, whatſoever the judge 
court awarding ſuch+ writ ſhall conſider in that behalf (s). 
[his is a high prerogative writ, and therefore by the common 
wiſſuing out of the court of king's bench, not only in term 
me, but alſo during the vacation (t), by a fiet from the chief 
tice or any other of the judges, and running into all parts 
the king's dominions : for the king is at all times intitled to 
aye an account, why the liberty of any of his ſubjects is 
ſtrained (u), wherever that reſtraint may be inflicted. If 
iſſues in vacation, it is uſually returnable before the judge 
imſelf who awarded it, and he proceeds by himſelf thereon 
7); unleſs the term ſhould intervene, and then it may be re- 
med in court (x). Indeed, if the party were privileged in the 
urts of common pleas and exchequer, as being an officer or 
itor of the court, an habeas corpus ad ſubjiciendum might alſo 
ave been awarded from thence (y): and, if the cauſe of im- 
ſonment were palpably illegal; they might have diſcharged 
im (2); but, if he were committed for any criminal matter, 
ey could only have remanded him, or taken bail for his 
; | E ent $3103 | | appear- 


(5) St. Trials. vii? (t) The pluries Babeas corpus direQed 
berwick in 43 Eliz. (cited 4 Burr. 856.) was Yeſte'd die Jovis 
tx fot guinden ſancti Martini. It appears, by referring to the - 
cal letter of that year, that this guindena (No. 25.) hap- 
ned that year on a Saturday. The Thurſday after was th-re- - 
e the 3oth of November, two days after the expiration of the 
u. (u) Cro. Jac. 3433. (w) 4 Burr, 856. (x) 1b. 
054, 606, ) 2 Inft. 55. - 4 Inſt. 299; # Hal. P. C. 
Vente. 22. (es] Vaugb. 188. | 
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appearance in the court of king's bench (a); which occaſgy 


lord chief juſtice Vaughan (e), © it is granted on motiny 


ſome reaſonable ground for awarding it, a traitor or felon unde 


Edward Coke, when chief juſtice, did not ſcruple in 13 Ja 


FE 


— 
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ed the common pleas to diſcountenance ſuch applications, 
hath alſo been ſaid, and by very reſpectable authorities (h) 
that the like habeas corpus may iſſue out of the court of cha 
cery in vacation : but, upon the famous application to la 
Nottingham by Jenks, notwithſtanding the moſt dilignt 
ſearches, no precedent could be found where the chancelly 


had iflued ſuch awrit in vacation (e), apd therefore his lord 
ſhip refuſed it. 


| In the court of king” s bench it was, and is s Ri, necſi 
to apply for it by motion to the court (d), as in the caſed 


all other prerogative writs (certiorari, prohibition, mandanuiſfoc 


Sc.) which do not iſſue as of mere courſe, without ſhewng 
ſome probable cauſe why che extraordinary power of the crom 
is called in to the party's, aſſiſtance. For, as was argued ly 


e becauſe it cannot be had of courſe; and there is therefor 
c no neceſſity to grant ĩt: forthe court oughtto be ſatisfiedtu eros 
« the party hath a probable cauſe to be delivered. AndthyWitic 
ſeems the more reaſonable, becauſe (when once granted) the 
perſon to hom it is directed can return no ſatis factory excil 
for not bringing up the body of the priſoner (f). 80 that 
it iſſued of mere courſe, without ſhewing to the court or jud 


ſentence of death, a ſoldier or mariner in the king's ſeri 
a wife, a child, a relation, or a domeſtic, confined for ink 
nity or other prudential reaſons, might obtain a temporary 
largement by ſuing out an habeas corpus, though ſure to be 
manded as ſoon as brought up to the court. And thereforl 


I. to deny a habeas corpus to one confined by the courtofa 
miralty for piracy: there appearing, upon his own: thewn 
ſufficient grounds to confine him ( 8). On the "x _ 


(a) Carter. 221. 2 4 eb] 13. (b) 4 aſt, 182. "Heb 2.6 
147- (e) Lord Nott. MSS. Rep. July 1676. %% 
306. 1. Lev. 1. (e) Buſhell's cafe. | 2 Jon. 13. [f) G 
Jac. 343. (8) 3 Bulftr, 27, See alſo 2 Roll. Rep. 138. 


- 
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obable ground be ſhewn, that the party is impriſoned with-. 
tjuſt cauſe (h), and therefore hath a right to be delivered, the 
it of habeas corpus is: then a writ of right; which © may- 
not be denied, but ought to be granted to every man that 
is committed, or detained in priſon, or otherwiſe reſtrain- 
ed, though it be by the command of the king, the pfivy: 
council, or any other (i). E 


In a former part of theſe e (Kk) we expatiated- 
large on the perſonal liberty of the ſubje&t.. It was ſhewn 
be a natural inherent right, which could not be ſurrender- 
or forfeited, unleſs: by the commiſſion of ſome great and 
ocious crime, nor ought to be abridged in any caſe with- 
It the ſpecial permiſſion of law. A doctrine co-eval with 
> firſt rudiments of the Engliſh: conſtitution; and handed 
to us from our Saxon anceſtors, notwithſtanding all 
ir ſtruggles with the Danes, and the violence of the Nor- 
in conqueſt ; aſſerted afterwards and confirmed by the Con- 
ror. himſelf and his deſcendants: and though ſometimes 
ittle impaired by the ferocity of the times, and the occaſi- 
al deſpotiſm of jealous or uſurping princes, yet eſtabliſhed 
the firmeſt baſis by the proviſions of magna carta, and a 
e ſucceſſion of ſtatutes enacted under Edward III. To 
rt an abſolute exemption from impriſonment in all caſes, 
inconſiſtent with every idea of law and political ſociety; 
| in the end would deſtroy all civil liberty, by rendering 
protection impoſſible : but the glory of the Engliſh law 
ſts in clearly defining the times, the cauſes, and the ex- 
when, wherefore, and to What degree, the impriſon- 
t of the ſubje& may be lawful... This induces an abſo- 
neceſſity of expreſſing upon every commitment the reaſon 
which it is made, that the court upon an habeas corpus 
examine into its validity; and according to the circum- 


Ices of the caſe may nerd admit to * or remand 
priſoner. 
P AND. 


b) 2 Inſt; G1 iy com. journ. „ 1628. 
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AND yet zearly in the reign of Charles I. tlie court of kine\ 
bench, relying on ſome arbitrary precedents. (and wogen 
haps miſunderſtood) determined (1) that they could not 
an habeas corpus either bail or deliver: a priſoner, though con 
mitted without any cauſe aſſigned, in caſe he was committl 
by the ſpecial command of the king, or by the lords of 
privy council. This drew on. a parliamentary — 
produced the petition. of right, 3 Car. I. which recites th 

illegal judgment, and enacts, that no freeman hereafter ful | 
be ſo impriſoned or detained. But when, in the fojlowiy 
year, Mr. Selden and others were committed by the lords 
the council, in purſuance of his majeſty's ſpecial comman 
under a general charge of * notable contempts and. ſtirny 
E up ſedition, againſt the king, and government,” the judg 
delayed for two..terms (including alſo the long vacation) 
deliver an opinion how far ſuch a charge was bailahle. An 
when at length they agreed that it was, they however au 
nexed a nition of finding ſureties for the good behavig 
which ill protracted their impriſonment ; the chief juſt 

| Gr Nicholas Hyde, at the ſame time declaring (m), ti 
« if they were again remanded for that cauſe, perhaps 
court would not afterwards grant a habeas corpus, beingd 

« ready made acquaintcd with the cauſe of the imprile 


« ment.” But this was heard with indignation and aſtoniſ 
ment by every lawyer preſent; according to Mr. Selda 
own account of the matter, whoſe. reſentment was not cools 


at the diſtance of four and twenty years. (n). 


; 


* THESE pitiful evaſians gave riſe to-the ſtatute 16 Car. 1 
10. F. 8. whereby it was enacted, that if any perſon be col 
mitted by the King himſelf in perſon, or by his privy. count 


(1). State 'Tr. vii. 136, - (m) Ibid. 240. 


(n) © Etiam judicum tunc primarius, nifi illud faceren" an 
1 ſcriptt illius forenfis, qui libertatis perſonalis 'omnimodat uit 
« legitimus ef} fere ſolus, uſum omnimedum palam pronencia 
« {ſfut 1 per ſimilis] nobis e ary in Pe erum denegau 
„ Ou2d, ut odiofiſſimum juris prodigium, ſcientiaribut hie uni" Pap 


« confitam,” Hale. Mar. Th edit, A. D. 1653) 
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by any of the members thereof, he mall have granted unto 
im, without any delay upon any pretence whatſoever, a writ 
habeas corpus, upon demand or motion made to the court 
king's bench or common pleas; 3 who ſhall thereupon, within 
re? court days after the return is made, examine and deter- 
ine the legality of ſuch-commitment, and do what to ju- 
ce ſhall appertain, in delivering, bailing, or remanding 
ch priſoner. Vet ſtill in the caſe of Jenks, before alluded 
(o), who in 1676 was committed by the king in council 
raturbulent ſpeech at Guildhall (p), new ſhifts and devices. 
re made uſe of to prevent his. enlargement. by Jaw; the 
ef juſtice: (as well as the chancellor). declining to. award a. 
it of habeas corpus ad ſubjiciendum in vacation, though at 
he thought proper to award the uſual writs ad deliberan- 
In, &c. whereby the. priſoner. was. diſcharged at the Old 
ley. Other. abuſes had alſo: crept into daily practice, 
hich had. in ſome meaſure defeated: the benefit of this great 
nſtitutional remedy. The party impriſoning was at liberty 
delay his obedience. to the firſt writ, and might wait till a 
ond and a third, called an alias and a pluries, were iſſued, 
fore he produced the party: and many other vexatious 
Its were practiſed to detain ſtate-priſoners in cuſtody. But 
hoever will attentively conſider the Engliſh hiftory-may ob- 
e, that the flagrant abuſe of. any power, by the crown or 
miniſters, has always been productive of a ſtruggle; which 
ter diſcovers the exerciſe. of that power to be contrary to 
„or (if legal) reſtrains it for the future. This was the 
e in the preſent inſtance, The oppreſſion of an obſcure 
lmndual gave birth to the famous habeas: corpus at; 31 
r. II. c. 2. which is frequently conſidered as another mag- 
carta (q) of. the kingdom; and by conſequence has alſo- 
lubſequent. times reduced the method of proceeding on 
le writs (though not within the reach of that ſtatute, but 
ing merely at the common law) to the true 1 of 
and liberty. | | 
Tux 


Pak. 132. (p) State Trials. vi, 471. (d) See book I. ch. 1: 
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turned and the priſoner brought up, within a limited time, a. 
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THE 3 itſelf enaſts, 1. That the writ ſhall ben, 


cording to the diſtance, not exceeding in any caſe twenty 
days. 2. That ſuch writs ſhall be. endorſed, as granted i 
purſuance of this act, and ſigned by the perſon. awardiy 
them (r). 3. That on complaint and requeſt in writing bf 
or on behalf of any. perſon committed and charged with ay 


crime (unleſs committed for treaſon or felony expreſſed ine! 


the warrant, . or for, ſuſpicion of the ſame, or as acceſſon 
thereto before the fact, or convicted or charged into. executs 
on by legal proceſs) the lord chancellor or any of the twehy 
judges, in vacation, upon viewing a copy of the warum abi 
or affidavit that a copy is denied, ſhall (unleſs the party l 
neglected. for two terms to apply to any court for his enlam 
ment) award a habeas corpus for ſuch priſoner, returnablen ert. 
mediately before himſelf or any other of the judges: al 
upon the return made. ſhall difcharge the party, if bailab in t 
upon giving ſecurity to appear and anſwer to the accuſatii tan 
in the proper court of judicature. 4. That officers an 
keepers neglecting to make due returns, or not delivering. 
the priſoner. or his agent within ſix hours after demand a« 
py of the warrant of commitment, or ſhifting the cuſtody 
a priſoner. from one to another, without ſufficient reaſon 
authority (ſpecified in the act) ſhall for the firſt offence for 
100. and for the ſecond offence 20o0l. to the party grie ents! 
and be diſabled to hold his office. 5. That no perſon, e to 
delivered by habeas corpus, ſhall be recommitted for ; 
ſame offence, on penalty of 500. 6. That every pen ea 
committed for treaſon or felony ſhall, if he requires it mo 
firſt week of the next term, or the firſt day of the next {ll 


E of oyer and terminer, be indicted in that term or ov t the 


elſe admitted to bail; unleſs the king” s witneſſes C 
be produced at that time: and if acquitted, or if not if "i 
difted and tried in the ſecond term or ſeſſion, he ſhall: 
diſcharged from his impriſonment for ſuch imputed offent Jult 
but that no perſon, after the aſſiſes ſhall be opened er bers 


cou 


Wo Theſe two clauſes ſeem to be tranfpoſtd, and on 
perly be ren aſter the following proviſions. 


unty in which he is detained, ſhall be removed by ha- 
ps corpus, till after the aſſiſes are ended; but ſhall. be left 
the juſtice of the judges of aſſiſe. 7. That any ſuch 
oner may move for and obtain his habeas corpus. as 
l out of the chancery or exchequer, as out of the king's 
nch or common pleas; and the lord chancellor or judges 
nying the ſame, on ſight of the warrant or oath that the 
ne is refuſed, forfeit ſeverally to the party grieved the ſum 
cool, 8. That this writ of habeas corpus ſhall run into 
counties palatine, cinque ports, and other privileged: 
ces, and the iflands of Jerſey and Guernſey. 9 That no 
abitant of England (except perſons contracting, or convicts: 
zying, to be tranſported; or having committed ſome capital 
nce in the place to which they are ſent) ſhall be ſent pri- 

jerto Scotland, Ireland, Jerſey, Guernſey or any places be- 
nd the ſeas, within or without the king's dominions: on 
in that the party committing, his adviſers, aers,' and 
iſtants ſhall forfeit to the party grieved a ſum not leſs than 
ol. to be recovered with treble ay ; ſhall be diſabled to bear 
office of truſt or profit; ſhall incur the penalties of prae- 
A and ſhall be incapable of the king's pardon. 


nis is the ſubſtance of that great and important FI 
ich extends (we may obſerve) only to the cafe of commit- 
nts for ſuch criminal charge, as can produce no inconveni- 
e topublic juſtice by a temporary enlargement of the pri- 
ter: all other caſes of unjuſt impriſonment being left to the 
eas corpus at common law. But even upon writs at the 
mon law it is now expected by the court, agreeable to 
ent precedents (s) and the ſpirit of the act of parliament, 
t the writ ſhould be immediately obeyed, without waiting 
any alias or pluries ; otherwiſe an attachment will iſſue. 
which admirable regulations, judicial as well as parliamen- 
the remedy is now complete for removing the injury of 
uſt and illegal confinement. A remedy the more neceſſa- . 
becauſe the oppreſſion does not always ariſe from the ill- 
ture, but ſometimes from the mere inattention, of govern- 


ment, 
(04 Burr. 856. 
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ment. For it frequently happens in foreign countries, (u 
has happened in England during temporary ſuſpenſions (0 
the ſtatute) that perſons apprehended upon ſuſpicion have ſi 
fered long W merely becauſe 1 were forge i 


Tun ſati factory remedy for this i injury of falſe impriſy 
ment is by an action of treſpaſs, vi et armis, uſually ee. 
an action of falſe impriſonment; which is generally, and 
moſt unavoidably, accompanied with a charge of aſſault r 
battery alſo: and therein the party ſhall recover damage fi 
the injury he has received; and alſo the defendant is, 2 
all other injuries committed with force, or vi et armis, lil 
to pay afine to the king for the violation of the public pex 


III. With regard to the third abſolute right of individu ine 
or that of private property, though the enjoyment of it, wit 
acquired, 1s ſtrictly a perſonal right; yet as: its-nature a 
original and the means of its acquiſition or loſs, fell mor 
rectly under our ſecond general diviſion, of the 'right 
things; and as, of courſe, the wrongs that affect theſe ngil 
muſt be referred to the correſponding diviſion in the prela 
book of our commentaries; I conceive it will be more col 
modious and eaſy to conſider together, rather than in a ſepanihr0» 
view, the injuries that may be offered to the enen, bor 
well as to the rights, of property. And therefore I ſhall laghW5:i 
conclude the head of in je uries affecting the n Wan orc 
individuals. - 


Wi are next to contemplate thoſe which affect their n 
tive rights; or ſuch as are incident to perſons conſidered 
members of ſociety, and connected to each other by vand 
ties and relations: and, in particular, ſuch injuries as mii 
done to perſons under the four following relations; huugrope 
and wife, parent a and child, guardian and ward, maſter 
fervant. 


I. IxjuII 


(t) See Vol. I. pag. 136. | b) L. 
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I. INJURIES that may be offered to a perſon, conſidered 
vs a huſband, are principally three: abduction, or taking away 
v man's wife; adultery, or criminal converſation with her; 
and beating or otherwiſe abuſing her. 1. As to the firſt ſort, 
zþdufion or taking her away, this may either be by fraud and 
perſuaſion, or open violence: Gn the law in both caſes 
uppoſes force and conſtraint, the wife having no power to 
onſent ; and therefore gives a remedy by a writ of raviſbmeni, 
r action of treſpaſs vi et armis, de uxore rapta et abducta (u). 

his action lay at the common law; and thereby the huſband 

all recover, not the poſſeſſion (w) of his wife, but damages 
for taking her away : and by ſtatute Weſtm. 6. 3. Edw. I. c. 
z. the offender ſhall alſo be impriſoned two years, and be 
fined at the pleaſure of the king. Both the king and huſband 
ay therefore have this action (x): and the huſband is alſo 
ntitled to recover damages in an action on the caſe, againſt 
uch as perſuade and intice the wife to live ſeparate from him 
vitkout a ſufficient cauſe (y). The old law was fo ſtrict in 
his point, that, if one's wife miſſed her way upon the road, 

tw:s not lawful for another man to take her into his houſe, 
nleſs ſhe was benighted and in danger of being loſt or 
owned (2); but a ſtranger might carry her behind him on 
torſeback to market, to a juſtice of the peace for a warrant 
gainſt her huſband, or to the ſpiritual court to ſue ſor à di- 
orce (a). 2. Adultery, or criminal converſation with a man's 
vife, though it is, as a public crime, left by our laws to the 
coercion of the ſpiritual courts; yet, conſidered as a civil in- 
ury, (and ſurely there can be no greater) the law gives a 
atisfaction to the huſband for it by an action of treſpaſs vi 
? armis againſt the adulterer, wherein the damages recover- 
dare uſually very large and exemplary. But theſe are 

roperly increaſed or diminiſhed by circumſtances (b); as the 
ak and fortune of the plaintiff and defendant; the rela- | 
: | tion 


(u) F. N. B. 89. (w) 2 Inſt. 434. (x) 1649. 8 Law of nif 


Mw, 74. (z) Bro. Abe. t. treſpaſs. 213. (a) 1 


id. 207. 440. 
d) Law of 1 prius, 26. A Og 
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tion or connection between them; the ſeduRion or othervi 
of the wife, founded on e behaviour and character; 
and the huſband's obligation by ſettlement or otherwiſe i 
provide for thoſe children, which he cannot but ſuſpe& toe 
| ſpurious. 3. The third injury is that of beating a man's vit 
or otherwiſe ill uſing her; for which, if it be a comma 
aſſault, battery, or eee the law gives the uſud 
remedy to recover damages, by action of treſpaſs wi et arni, 
which muſt be brought in the names of the huſband and wif 
Jointly : but if the beating or other maltreatment be very eng: 
mous, ſo that thereby the huſband is deprived for any tin 
of the company and aſſiſtance of his wife, the law then give 
him a ſeparate remedy, by an action upon the caſe for this il 
ulage, per quod conſortium amiſit, in which he * recovers 
ſatisfaction in damages (c). 


IT. INjuRIEs that may be od to a perſon conſideml{ 
the relation of a parent are likewiſe of two kinds; 1. 46 


ductiom, or taking his children away; and 2. Marrying lit 


ſon and heir without the father's conſent, whereby during tit 
continuance of the military tenures, he loſt the value of hy 
marriage. But this laſt injury is now ceaſed, together wil 
the right upon which it was grounded : for, the father being 


no longer entitled to the value of the marriage, the marrying 


his heir does him no ſort of injury, for which a civil aftion 
will lie. As to the other, of abduction or taking away tit 
children from the father, that is alſo a matter of doubt whethe 
it be a civil injury, or no; for, before the abolition of tit 
tenure in chivalry, it was equally a doubt whether an action 
would lie for taking and earrying away any other child beſide 
the heir: ſome holding that it would not, upon the ſuppoſitan 
that the only ground or cauſe of action was loſing the val 
of the heir's marriage; and o hers holding that an ach 
would lie for taking away any of the children, for that thep# 
rent hath an intereſt in them all, to provide for their educat- 
on (d). If therefore before the abolition of theſe tenures it ws 
an injury tothe father to take away the reſt of his "— 


(e) Cro. Jac. 501. $38. (d) Cro. Eliz, 770. 


— 
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nains an injury, and is remediable by a writ of raviſbment, 
;, ation of treſpaſs wi et armis, de filio, wel filia, rapto wel 
)dufo (e); in the ſame manner as the huſband ay have it, 
n account of the abduction of his wife. 


III. or a ſimilar nature to the laſt is the relation of if guard 
dward ; and the like actions mutatis mutandis, as are given 
> fathers, the guardian alſo has for recovery of damages, 
hen his ward is ftolen or raviſhed away from him (f). 


hich was the only beneficial kind of guardianſhip to the 
vardian, yet the guardian in ſocage was always (g) and is ſtill 
Wtitled to an action of raviſbment, if his ward or pupil be 
len from him; but then he muſt account to his pupil for 
e damages which he ſo recovers (h). And, as guardian in 


pard, de cuſtodia terrae et haeredis, in order to recover the 
ſeſſion and cuſtody of the infant (i), fo I apprehend that 
is ftill intitled to ſue out this antiquated writ. But a more 
peedy and ſummary method of redrefling all complaints re- 
tive to wards and guardians hath of late obtained, by an 
plication to the court of chancery; which is the ſupreme 
ardian, and has the ſuperintendent juriſdiction, of all the 
ants in the kingdom. And it is expreſsly provided by ſtatute 
2 Car, II. c 24. that teſtamentary guardians may maintain 
faction of raviſhment or treſpaſs, for recovery of any of 
tir wards, and alſo for damages to be applied to the uſe and 
nefit of the infants (k). 


IV. To the relation between maſter and ſervant and the right 
rung therefrom, there are two ſpecies of injuries incident. 
be one is, retaining a man's hired ſervant before his time is 
tpred ; the other, beating or confining him inſuch amanner 


0 . N. B. go. (f) 1d. 139. (0 Did. (h) Hale aa F. N. 
139. (i) F. N. B. ibid. (k) 2 P. Wm. 108. 


yell as his heir, (as I am inclined to think i it was) it gill re- 


And though guardianſhip in chivalry is now totally aboliſned, 


cage was alſo intitled at common law to a writ of right of 


wg es VA» - — — as 
—— e . PS Ts x _ 
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that 


ſüuſtained by the beating of his ſervant, per quod ſervitiu 
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that he is not able to perform his work. As to the firſt; 
| retaining another perſon's ſervant during the time he hy 
agreed to ſerve his preſent maſter ; this, as it is an ungenth, 
manlike, ſo it is alſo an illegal act. For every maſter has ly 
his contract purchaſed, for a valuable conſideration, the ern 
of his domeſtics for a limited time: the inveigling or hin 
his ſervant, which induces a breach of this contract, is then 
fore an injury to the maſter ; and for that injury the law hy 
given him a remedy by a ſpecial acti on on the caſe; and 
may alſo have an action againſt the ſervant for the non-ye. 
formance of his agreement (I). But, if the new maſter wi 
not apprized of the former contract, no action lies agi 
bim (m), unleſs he refuſes to reſtore the ſervant upon demand, 
The other point of injury, is that of beating, confining, a 
diſabling a man's ſervant, which depends upon the ſame pris 
ciple as the laſt; wiz. the property which the maſter has by 
his contract acquired in the labour of the ſervant. In this cal 
beſides the remedy of an action of battery or impriſonment 
which the ſervant himſelf as an individual may have again 
the aggreſſor, the maſter alſo, as a recompence for his imme 
diate loſs, may maintain an action of treſpaſs, vi et armis; i 
which he muſt allege and prove the ſpecial damage he lu 


amiſit (n): and then the jury will make him a proportionabl 
pecuniary ſatisfaftion. A ſimilar practice to which, we find 
alſo to have obtained among the Athenians z where maſter 
were entitled to an action againſt ſuch as beat or ill trau 
their ſervants (0). - 


W᷑ may obſerve that, in theſe relative injuries, notice is ci 
taken of the wrong done to the ſuperior of the parties relatth 
by the breach and diſſolution of either the relation itſelf, a 
leaſt the advantages accruing therefrom ; while the loſsof i 
inferior by ſuch injuries is totally unregarded. One reaſonft 
which may be this: that the inferior hath no Kind of prope!) 
in the company, care, or aſſiſtance of the ſuperior, as thel 


Jer 


(1) F. N. B. 167. (m) 1bid. Winch. 81. (n) 9 Rep. 11 U 
Rep. 130. (o) Pott. Antiqu. b. 1. c. 26. 


\ 


wer damages for beating her huſband, for ſhe hath no ſepa- 


no property in his father or guardian; as they have in 
for the ſake of giving him educationfand nurture. Yet 
wife or the child, if the huſband or parent be ſlain, have a 
uliar ſpecies of criminal proſecution allowed them, in the 


ch will be conſidered in the next book. And fo the ſer- 
, whoſe maſter is diſabled, does not thereby loſe his main- 
ce or wages. He had no property in his maſter ; and, 
receives his part of the ſtipulated contra&, he ſuffers no 
and is therefore intitled to no action, for any battery 
| riſonment which ſuch maſter may happen to endure. 


CHAPTER 
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or is held to 12981 in thoſe of the inferior; 'Y and halts | 
inferior ean ſuffer no loſs or injury. The wife cannot 


intereſt in any thing during her coverture. The child 


re of a civil ſatisfaction; which is called an appeal, and 
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CHAPTER THE NINTH, 


* 
4 2 


or INJURIES To PERSONAL PRO PERI 


the preceding chapter we conſidered the wrongs 
juries that affected the rights of perſons, either conſid 

as individuals, or as related to each other; and are at pn 
to enter upon the diſcuſſion of ſuch injuries as affect theny 
of property, together with the remedies which the lay 
given to repair « or redreſs them. 


AND here again we muſt follow our former Aiviſen 
property into perſonal and real: perſonal, which coniil 
goods, money, and all other moveable chattels, and uh © 
thereunto incident; a property, which may attend al 
perſon wherever he goes, and from thence receives its 
mination : and real property, which conſiſts of ſueh thing 
are permanent, fixed, and immoveable ; as lands, tenem 
and hereditaments of all kinds, which are not annexed 
| perſon, nor can be moved from the place in which they ſi 


Fiks r then we are to conſider the injuries that may 
fered to the rights of perſonal property; and, of thel⸗ 


the rights of perſonal property in pofe/fion, and then 
that are in ati only (b). 


(a) See bock II. ch. 2. 


| Ab) Itis, ch, 29» 
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Tur rights of perſonal property in paſeſion are liable to 
o ſpecies of injuries : the amotion or deprivation of that poſ- 
on; and the abuſe or damage of the chattels, while the poſ- 
jon continues in the legal owner. The former, or depri- 
jon of poſſeſſion, is alſo diviſible into two branches; the un- 
and unlawful taking them away; and the unjuſt detaining h 

m, though the original taking might be lawful. | 


AND firſtof an unlawful taking. The right of property 
all external things being ſolely acquired by occupancy, as 
been formerly ſtated, and preſerved and transferred by 
ts, deeds, and wills, which area continuation of that occu- 
cy; it follows as a neceſſary conſequence, that when I once 
e gained a rightful poſſeſſion of any goods or chattels, ei- 
by a juſt occupancy or by a legal transfer, whoever either 
aud or force diſpoſſeſſes me of them is guilty of a tranſ- 
ſion againſt the law of ſociety, which is a kind of ſecond 
of nature. For there muſt be an end of all ſocial com- 
ce between man and man, unleſs private poſſeſſions be ſe- 
d from unjuſt invaſions : and, if an acquiſition of goods 
ither force or fraud were allowed to be a ſufficient title, 
property would ſoon be confined to the moſt ſtrong, or the 
cunning, and the weak and fimple minded part of mankind 
ich is by far the moſt numerous. diviſion) could never be 
e of their poſſeſſions. 


u wrongful taking of goods being thus moſt clearly an 
y, the next conſideration is, what remedy the law of Eng- 
has given for it. And this is, iin the firſt place, the reſti- 

in of the goods themſelves ſo wrongfully taken, with da- 
es for the loſs ſuſtained by ſuch unjuſt invaſion ; which is 

ed by action of replewin : an inſtitution, which the mirror 
ulcribes to Glanvil, chief juſtice to king Henry the ſecond. ; 
obtains only in one inſtance of an unlawful taking, that 
OL, III. G of 
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= wrongful diſtreſs; and this and the action of detinu (d 
Which ſhall preſently ſay more) are almoſt the only acm 
in which the actual ſpecific poſſeſſion of the identical perſord 

i chattel is reſtored to the proper owner. For things perſay 
ec looked upon by the law as of a nature ſo tranſitory a 
4 periſhable, that it is for the moſt part impoſſible either to i 
certain their identity, or to reſtore them in the ſame conditn 
as when they came to the hands of the wrongful poſſeſat 
And fince it is a maxim that cc lex neminem cogit ad vanu, ja 
« impalſibilia, it therefore contents itſelf in general with n 
ſtoring, not the thing itſelf, but a pecuniary equivalenttoth 
party injured, by giving him a ſatisfaction in damages. 
in the caſe of a diſtreſt, the goods are from the firſt taking 
the cuſtody of the law, and not merely in that of the diftreing 
and therefore they may not only be identified, but alſo reftonl 
4 to the firſt poſſeſſor, without any material change in cheir co 
| dition. And, being thus in the cuſtody of the law, the takin 
them back by force is looked upon as an atrocious injuj 
and denominated. a reſcous, for which the diſtreinor has an 
medy i in damages, either by writ of reſcous (d),-in caſe t 
were going to the pound, or by writ de parco fracto, or pin 
breach (e), in caſe they were actually impounded. Hemi 
alſo at his option bring an actiou on the caſe for this injuy! 
and ſhall therein, if ha diftreſs were taken for rent, recon 
treble damages, (f). The term, reſcous, is likewiſe appliedt 
the forcible delivery of a defendant, when. arreſted, from tl 
officer who is carrying him to priſon. In which circumitand 
the plaintiff has a ſimilar remedy by action on the caſe, 0 
of reſcous (g): or, if the ſheriff makes a return of ſuch ry 
to the court out of which the proceſs iſſued, the reſcuer mi 
be-puniſhed by attachment. (h). 


r. x. B. 101, (e) Ibid 100. (5) Stat. 2 W. 
M. bent. c. 5. (8) 6 Mod. 211. ch) Cre. Jac. l'y 
Salk, Kk. £86 BOP | 
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An action of replevin, che regular way of conteſting the ya- | 5 
idity of the tranſaction, is founded, I faid, upon a diſtreſs . 
Aken wrongfully: and without ſufficient cauſe: : being; a re-de- 
very of the pledge (i), or thing taken in diſtreſs, tothe! owner; .. 
pon his giving ſecurity to try the right of diſtreſs, and to woes. 5 
tif the right be adjudged againſt him (k). And formerly, 
hen the party diſtreined upon intended to diſpute the right 
f the diſtreſs, he hath no other proceſs by the old common law) ” 
han by a writ of replevin, replegiari facias (I) 3 which iſſued 
put of chancery, commanding the ſheriff todeliver the diſtreſs -, 
o the owner, and afterwards to do-juſtice in reſpect of he 
ater in diſpute in his own county- court. But this being a ; 
edious method of proceeding, the beaſts or other goods were 
ong detained from the owner, to his great loſs and damage (m). 1 
or whi ch reaſon the ſtatute of Marlbridge (n) directs, that 
ME vithout ſuing a writ out of chancery) the ſhaiff, immedi- 
ey upon complaint to him made, . ſhall proceed to-replevy . 
he goods. And, for the greater eaſe of the parties, it is far- 
her provided by ftatute 1 P. & M. c. 12: that the ſheriff ſhall, + 
nake at leaſt four deputies in each county, for the ſole pur- 
oſe of making replevins. Upon application therefore, either 
the ſheriff, or one of his ſaid deputies, ſecurity is to be 
iven, in purſuance of the ſtatute of Weſtm. 2. 13 Edw. I. e. 
1, That the party replevying will purſue his action againſt 
he diſtreinor, for which purpoſe he puts in plegioz de proſequends, 
r pledges to proſecute ; and, 2. That if the right be determi- 
ed againſt him, he will return the diſtreſs. again; for when 
urpoſe he is alſo bound to find p/egios de retorno habendo. Be- 
des theſe pledges, which are merely diſcretionary in the ſheriff, 
e ſtatute xx Geo. II. c. 19. requires that the officer, ganting 
repleyin on a diſtreſs for rent, ſhall take a bond-with'two +» 
*ties in a ſum of double the value of the goods diftreined; 
nich bond ſhal be aſſigned to the avowant or perſon making 
| G 2 cogninances 


(i) See pag. 13, (i) Co. Lit. 14 5 r. N. B. 68. 
0 lf. 139, gas in. © 21, 0 hs 
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he had loſt, the law allows him to keep them, without any re. 
ference to the manner by which he thus has regained poſſeſſion; 


à writ de proprietate probanda, in which the ſheriff is to try, 
by an inqueſt, in whom the property previous to the diſtreſs 
ſubſiſted (p). And if it be found to be in the diſtreinor, the 
ſheriff can proceed no farther; but muſt return the claim of 
property to the court of king's bench or common pleas, to be 
there farther proſecuted, if thought adviſable, and there finlly 


determined (0. 


county, or concealed, then the ſheriff may return that the goods 


or beaſts, are eloigned, elongata, carried to a diſtance, to places 


have a writ of capias in withernam, or in vetito namio; a term 
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cognizance, on requeſt made to the ſheriff, and, if forfeited, 
may be ſued in the name of the aſſignee, And certainly, a 

the end of all diſtreſſes is only to compel the party diſtreined 
upon to fatisfy the debt or duty owing from him, this end js 
as well anſwered by ſuch ſufficient ſureties as by retaining the 
very diftreſs, which might frequently occaſion great inconye. 
mence to the owner ; and that the law never * wantonly in- | 
flifts. The ſheriff, on receiving ſuch ſecurity, is immediately, | 
by his officers, to cauſe the chattels taken in. diſtreſs to be 
reſtored into the poſſeſſion of the party diſtreined upon; unleſs i 
the diſtreinor claims a property in the goods ſo taken. For if 
by this method of diſtreſs, the diſtreinor happens to come 
again into poſſeſſion of his own property in goods which before 


being a kind of perſonal remitter (o). If therefore the diſtreinor 
claims any ſuch property, the party replevying muſt ſue out 


Bur if no claim of property be put in, or if (upon trial) 
the ſheriff's inqueſt determines it againſt the diſtreinor; then 
the ſheriff is to replevy the goods (making uſe of even force, 
if the diſtreinor makes reſiſtance) (r) in caſe the goods be found 
within his county. But if the diſtreſs be carried out of the 


to him unknown: and thereupon the party repleyying ſhall 
which 


(p) Finch. L. 3 16. (4) Co, Liu 


(o) See Pas 5 
(r) 2 Inſt. 193. 


"1.45. Finch. L. 480. 
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which ſignifies a ſecond or reciprocal diſtreſs (s), in lieu oß 
the firſt which was eloigned, It is therefore a command to the 
ſheriff to take other goods of the diſtreinor, in lieu of the 
diſtreſs formerly taken, and eloigned, or withheld from the 
owner (t). So that here is now diſtreſs againſt diſtreſs; one be- 
ing taken to anſwer the other, by way of repriſal (u), and as 

a puniſhment for the illegal behaviour of the original diftreinor. 
For which reaſon goods taken in witherzam cannot be reple- 
ried, till the original diſtreſs is forthcoming (w)). 


Bur, in common caſes, the goods are delivered back to 
the party replevying, who is then bound to bring his action 
of replevin z which may be proſecuted in the county court, be 
the diſtreſs of what value it may (x). But either party may 
remove it to the ſuperior courts; the plaintiff at pleaſure, . 
the defendant upon reaſonable cauſe (y): and alſo if in the 
courſe of proceeding any right of freehold comes in queſtion, _ 
the ſheriff can proceed no farther (z); ſo that it is uſual to - 
carry it up in the firſt inſtance to the courts of Weſtminſter- 
hall. Upon this action brought, the diſtreinor, who is 
now the defendant, makes avowry z that is, he awozvs 
taking the diſtreſs in his own right, or the right of his 
wife (a); and ſets forth the reaſon of it, as for rent arrere, da- 
nage done, or other cauſe: or elſe, if he juſtifies in another's 
right, as his bailiff or ſervant, he is ſaid to make cognizance ; . 
that is, he acknozuleges the taking, but inſiſts that ſuch taking 
yas legal, as he acted by the command of one who had a right 


nd e thy m9 155 to 
he 1 5 5 
ds () Smith's commonw. b. 3. c. 10. 2 Inſt. 141. (t) F. N. B. 


9. 73 (u) In the old northern languages the word wither nam 
 uied as equivalent to repriſalt. (Stiernhook, de jure Sueon. I. 1. 
dal 10.) (%) Raym. 475. The ſubſtance of this rule compoſed : 
mM he terms of ti at farmus queſtion, which fir Thomas More (when 
ich ſtudent on his trave's) is ſaid to have puzzled a pragmatical pro- 
ſor in the univerſity of Bruges in Flanders, who gave a_univer- 
i challenge to diſpate with any perlon in any ſcience: in omni 
Il. bil, ef ve qurlibet ente. Upon which Mr. More ſent. him this 
ne. jon dutrum averta carucae, capta in vetito na mio, fin! irreplo- a 
1b * Whether beaſts of the plough, taken in wi:hernam, 
emcapable of being repi-vied. (Hoddeſd. c. 5.) | 

4) 2 Inf, 139. (y) F. N. B. 69.70. (s) 2 Finch. L. 317. 
(2) 2 Saund, 196. 


be diftrein: , and on the truth and legal merits of this atom 


_ whereby the goods or chattels (which were diſtreined and tha 


of it in damages, if leſs than the arrear of rent; or, if mot 


treſs be inſufficient, he may take a farther diſtreſs or diftr; 


of a man's goods, conſiſt only in recovering a ſatis faction i 
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or cognizance the cauſe. js determined. If it be determine 
for the plaintiff; wiz. that thediſtreſs was wrongfully;takn 
he has already got his goods back into his own poſſeſſion, md 
' ſhall keep them, and moreover recover damages (b). By 
if thedefendantprevails, and obtains judgment that the diftreh 
Was legal, then he ſhall have a writ de retorno haben 


replevied) are returned again into his cuſtody; to be:ſold; o 
otherwiſe diſpoſed of, as if no replevin had been made, 0% 
in caſe of rent · arrere, he may have a writ to enquire into th 
value of the diſtreſs by a jury, and ſhall recover the 'amout 


then ſo much as ſhall-be equal to ſuch arrere: and, if the di 


ſes (c): but otherwiſe, - if, pending a replevin for a forme 
diſtreſs, a man diſtreins again for the ſame rent or ſervicy 
then the party is not driven to his action of replevin, but ful 
- have a writ of recaption (d), and recover damages for the d 
fendantꝰ's contempt of: the proceſs of the law. 2 


Ix like manner, other remedies for other unlawful taking 


damages. As if a man take the goods of another out of lu 
actual or virtual poſſeſſion, without having a lawful title ſol 
do; it is an injury; which, though it doth not amount to felon 
unleſs it be done animo furandi, is nevertheleſs a tranſgreſſal 
for which an action of treſpaſs vi et armis will lie; where 

the plaintiff ſhall not recover the thing itſelf, but only 
mages for the loſs of it. Or, if committed without for 
the party. may, at his choice, have another remedy in ds 
mages by action of trower and converſion, of which Ti 
_ preſently ſay more. e : METS. 


2. DEPRIVATION of poſſeſſion mayalſo be by an unjuſt 
- tainerof another's goods, though the original taking was lu 


Ib) F. N. B. 69, 8 (c) Stat. 17. Car. II. c. 7. 0 
N. B. 71. 1 | | 


au ful, my ſubſequent detainment of them after tender of 
ends is wrongful, and he ſhall have an action of replevin 
gainſt me to recover them (e): in which he ſhall recover da- 
ages only for the detention and not for the caption, becauſe 
eoriginal taking was lawful. Or, if I lend a man a horſe, 
nd he afterwards refuſes to reſtore it, this i injury conſiſts in 
e detaining, and not in the original taking; and the re- 
ular method for me to recover poſſeſſion is by action of 
Htinue (f), In this action of detinue, it is neceſſary to 
certain the thing detained, in ſuch a manner as that 
wt may be ſpecifically known and recovered. Therefore it 
annot be brought for money, corn, or the like: for that 
annot be known. from other money or corn; unleſs it be 
n a bag or a ſack, for then it may be diſtinguiſhably marked. 
n order therefore to ground an action of detinue, which is 
uly for the detaining, theſe points are neceſſary (g): 1. That 
e defendant came lawfully by the goods, as either by deli- 
ry to him, or finding them; 2. That the plaintiff have a pro- 
erty ; 3. That the goods themſelves be of ſome value; and 
That they be aſcertained in point of identity. But there is 
e diſadvantage which attends this action; vix. that the de- 
ndant is herein permitted to wage his * that 1s, to excul- 
te himſelf by oath (h), and thereby defeat the plaintiff of his 
emedy : which privilege is grounded on the confidence origi- 
ally repoſed in the bailee by the bailor, in the borrower by 
e lender, and the like; from whence aroſe ' a ſtrong pre- 
mptive evidence, chat! in the plaintiff's own opinion the de- 
ndant was wonky of credit. But for this reaſon the a&ion 
elf is of late much 2 and * given place to the action 


f trover. ke 


TH1s action, of trover and converſion, was in its original an 
ion of treſpaſs upon thecaſe, for recovery of damages againſt 
chperſons as had /oundanother's goods, and refuſed todeliver 
G 4 them 


le) F. N. B. 69. (1) 1bid is. (g) Co. Litt. 286. 
(a) Ibid : 205, ; 5 | 
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As if Idiſtrein another's cattle damage - feaſant, 5 1 
e ſufficient amends; now, though the original taking 3 | 


4 
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tt m on demand, but converted them to his own uſe ; rp 

| which finding and converting it is called an action of 7 
and converſion. The freedom of this action from a Waperg 
law, and the leſs degree of certainty requiſite in deſcrily 
the goods (i), gave it fo conſiderable an advantage overt 
action of detinue, that by a fiction of law actions of troy 
were at length permitted to be brought againſt any ma 
who had in his poſſeſſion by any means whatſoever the pe 

- ſonal goods of another, and fold them or uſed them with 
the conſent of the owner, or refuſed to deliver them whe 
demanded. The injury lies in the converſion : for any m 
may take the goods of another into poſſeſſion, if he fil 
them; but no finder is allowed to acquire a property there 
unleſs the owner be for ever unknown (k): and therefore h 
muſt not convert them to his own uſe, which the law pre 
ſumes- him to do, if he refuſes to reſtore them to the ownet 
for which reaſon ſuch refuſal alone is prime ſacie, ſuffi 
evidence of a converſion (I). The fact of the finding, ori 
Ver, is therefore now totally immaterial : for the plaintiffnee 
only to ſuggeſt (as words of form) thathe loſt ſuch goods, 
that the defendant found them; and, if he proves that Mete 
goods are his property, and that the defendant had them 1 
his poſſeſſion, it is ſufficient. But a converſion muſt be fil uc 
proved: and then in this action the plaintiff ſhall recon 
damages, equal to the value of the thing converted, but ent 
the thing itſeif; zvhich nothing will recover but an action 
detinue or repiewin. | - 
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As to the damage that may be offered to things perſonughiWive: 
while in the poſſeſſion of the owner, as hunting a nan's «gy - 
ſhooting his dogs,poiloning his cattle,orin any wiſe taking f 
the value of any of his chattels, or making them in a wah 
condition than before, theſe are injuries too obvious to need! 
plication. I have only therefore to mention the remedies git 
by the law to redreſs them, which are in two ſhapes : by acl 


of treſpaſs vi et arinis, where the act is in itſelf immediate | 
juriol 


4 

„ * 
14 
1 
l n 

x 4 

£ 4. 
"4710 
1 ; 
3 
; 

4 

it 


[{i) Silk. 65 4. (k) See Book I. c. 8. book II. ch. 1. 
ie Rep. 56. 


Re vn enenT - 153 


companied with ſome degree of force; and by ſpecial action 
or tle caſe, where the act is in itſelf indifferent, and the in- 


breach of the peace. In both of which ſuits che plaintiff 
hall recover damages, in proportion to the injury which he 
proves that his property has ſuſtained.» And it is not materi- 

bis ſervants by his direction; for the action will lie againft 


* 


ring if he knows of ſuch evil habit n 


. N x 
38 T5 Ir 0 14-9 i331 {31 


onal, in hefefron. We are next to'conſidey thoſe which re- 


xtended into as great a variety of - wrongs; aß the rights 
which we then conſidered : but Þ ſhalt now endeavour t6 re- 


wofold: diviſion of contracts; v. contracts expreſs, and 


e olation of each, and their reſpective remedies. 


: 4 
1 11 


Spe and r- 811. 14 


zen, an 18 52112 27 4 © iS 


ate ſum; a hill ox note; a ſpeciab bargain; or a rent reſerv- 


8.5, 117 5 . The 


jurious to oth property, an and therefore eee - 


l whether the damage be done by the defendant himſelf; or 


the maſter as well as the ſervant (m). And, if a man keeps 
z dog or other brute animal, uſed to do miſchief, as by wor⸗ 
jing ſheep, or the like, the ner muſt anſwer for _u conſo- 


IL. Hrr aa ro uff injuries affecting the fight of Male per- : 
ard things in action only; or ſuch rights as are founded on, 
ud ariſe fr om contracts; the nature and ſeveral diviſions of 


which were explained in the preceding volume (o). The 
iolation, or non- performante, of theſe contracts might be 


1 cxmtradls <ncluds thre diſtin& been, OM : 


Lon a leaſe ; where the quantity is fixed and unalterable, 
nd does not, depend, upon 2 after calculation to ſettle. it. 


- 


luce them into a narrow compaſs, by here making only a 


ontracts implied; and conſidering the injuries that ariſe from 5 


jury only conſequential, and therefore ariſing without any 


I, Taz legal acceptation of Joby; 19 A ſum Fo money; hs by 
ertain and expreſs agreement. As, by: e bond for a determi- - 


> 


0 Noy's Max. e. 44. 00 Gad Car. 2545 4. (4) 84+ beer a 
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4 
ö 
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8 performance, an action of debt lies againſt me; for this 


Aleedbactions of debt are now ſeldom brought but upon ſpec 


the ſame contract whereef the-performance is fed for 


The non- payment of theſe is an injury, for which the pry 
: remedy is by action of debt (p), to compel the-performas 
of the contract and recover the ſpecifical ſum due (dq). 
is the ſhorteſt and ſureſt remedy ; particularly - where 
debt ariſes. upon 4 ee that is, upon a deed or inſn 
ment under ſeal. So alfo, if I verbally agree to pay an 
a certain price rn certain parcel of goods, : and fail ini 


alſo a determinate contract: but if I agree for no ſettled pi 
:T am not liable to an action of debt, but a ſpecial action | 
the caſe, according to the nature of my contract. ar I 


contracts unden ſeal ; | wherein the ſum due is * 
preciſely expreſſed: ory caſe of ſuch an action upon a fu 
ple contract, the pl labours under two: diſficu 
Pirſty the defendant has here the fame advantage's in a 
action of detinue, that of oy law, or purging hin 
ſelf of the debt by oath, if he thinks proper (r). | Second) 
in an action of debt the plaintiff e recover the hole d 
zhe claims, or nothing at all. For 8 on 
eaule of action, faxed and determined; and vchich Ut 
if the proof varies from the am bernd 


therefore I bring an action of debt. for 300. L am not at lb 
ty to prove a debt of 200. and recover a verdict chereon (5 
any more than if I bring an action of derinue for a hurt, 


can thereby recover an ox. For I fail in the proof of 1 tue 
contract, which my action or complaint has alleged 40 | of d 
ſpecific, expreſs, and determinate. But in an action on may 


caſe, on what is called an wdebitatus affump/it, which is! 
brought to compel A ſpecific performance of the contracb b 
to recover 3 for 1 its e the implied! 
8 for the breach of 4 ol 


and portion themſelves to « truth of the "<6 il 
ſhall be proved, without being confined to the preciſe 
mang Rated in the declaration, For if fe ar 


(p) F. N. B. 119. (q) See appendix, No. 8 I. (94 
94. (e) Dyer, 219. 
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owever leſs than the ſum'demanded, the law will raiſe à pro- 
miſe pro tanto, and the damages will of courſe be proporti- 
oned to the actual debt. So that I may declare that the de- 
ſendant, being indebted to me in 30l. "undertook or promiſed to 
pay it, but failed; and lay my damages ariſing from fuch _ 
failure at what um I pleaſe: and the jury will, according to 
the nature of my proof, allow me either the whole in da- 
mages, or any inferior ſum. 


Txt form of the writ of debt is ſometimes in the debet and 
#tinct, and ſometimes in the detinet only: that is, the writ . 
ſtates, either that the defendant owes and unjuſtly detains the 
debt or thing in queſtion, or only that he unjuſtly detains it. 

It is brought in the debet as well as detinet, when ſued by one - 
Jof the original contracting parties who perſonally gave the 
credit, againſt the other who perſonally incurred the debt, as - 

by the obligee againſt the obligor, the landlord againſt the 12 
tenant, c. But, if it be brought by or againſt an executor, ., 

for a debt due to or from the teſtator, this, not being his 

own debt, ſhall be ſued for in the detinet only (t). So alfo if - 

the ation be for goods, for corn, or an horſe, the wri it all 

be in the detinet only; for nothing but a ſum of money, for 
which I have perſonally contracted, is properly conſidered as 
my debt. And indeed a writ of debt in the detinet only, is 
neither more nor leſs than a mere writ of detinue :, it might 
therefore perhaps be more eaſy (inſtead of diſtinguiſhing be- 
tween the debet and detinet, and the detinet only, in an action 
of debt) to ſay at once that in the one caſe an ation of debt -- 
may be had, in the other an action of detinue. 


2. A COVENANT alſo, contained in a deed, to do a dire * 
Ct or to omitone, is another ſpecies of expreſs contracts, the 
violation or breach of which is a civil injury. As if a man co- | 
ſenants to be at Vork by ſuch a day, or not to exerciſe a trade 
in a particular place, and is not at York at the time appointed, 
or carries on his trade in the place forbidden, theſe are direct 
reaches of his covenant, and may be perhaps greatly to the 
. dine. 


(t) F. N. B. 119 
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diſadvantage and loſs of the covenantee. The remedyſ 
this is by a writ of covenant (u); which directs the ſhirify 
command the defendant generally to keep his covenant wit 
the plaintiff (without ſpecifying the nature of the covena 
or ſhew good cauſe to the contrary : and if he continues i 
fractory, or the covenant is already ſo broken that it can 
no beiſpecißcally performed, then the ſubſequent proce 
ings ſet forth with preciſion the covenant, the breach, 
the loſs which has happened thereby; 5 whereupon thei 
will pave damages, in proportion to the injury ſuſtained þ 
the plaintiff, and occaſioned by ſuch breach of the defendan 
contract. all 
0 $ 

THERE 1s one ſpecies of covenant, of a different natu Lair 
from the reſt ; and that is a covenant real, to convey or A 
poſe of ds, which ſeems to be partly of a perſonal a 
partly of a real nature (w). For this the remedy is by a ff 
cial writ of covenant, for a ſpecific performance of the ca 
tract, concerning certain lands particularly decibel int 
writ. It therefore directs the ſheriff to comm: nd the Mae 
f.ndant, here called the deforciant, to keep the covenaliſe c: 
made between the p!:iatiff and him concerning the ident e de 
lands in queſtion : and upon this proceſs it is that fine ie e. 
lard are uſually levied at common law (x); the plaintifi, 
xrſon to whom the fine is levied, bringing a writ of co 
nant, in which he ſuggeſts ſome agreement to have bay c 
made between him and the deforciænt, touching thoſe pu n la 
cula linde, for the completion of which he brings this adi ma 
And, for .h: end of this ſuppoſed difference, the fine or ſits | 
ali: 0c rdia is made, whereby the deforciant (now ces 
the cogr izor) acknowleges che tenements to be the right oy ou 
plart , vow called the cognizee. And moreover, as le prov: 
for ars were £x:merly. conſidered only as contracts perj: 
or coe ants for the enjoyment of the rents and profits, ds 3 
not es the conveyance cf any real intereſt in the land, Wi fol!, 
antient rem. d, tor the, leiſee, if ejected, was by writ und: 
cavenant a. aink the leſſor, to recover the term (if in beige, 


ng 
nc 


(u) F. N. B. 146. (w) Hal. on F. N. B. 146. (x) See b Bro 
U. ch. 21. (y) Ibid, ch. 9. go, 


F damages, in 18 the ouſter was committed by the leſſer 


imſelf; or, if the term was expired, or the ouſter was com- 
pitted by a * then to recover er only G0 


3. A PROMISE is, in a the nature of a verbal covenant, apd 
rants nothing but the ſolemnity of writing and ſealing to make 
abſolutely the ſame. If therefore it be to do any explicit 
q, it is an expreſs contract, as much as any covenant ; and 
he breach of it is an equal injury. The remedy indeed is 
ot exactly the ſame: ſince, inſtead of an action of cove- 
ant, there only lies an action upon the caſe, for what is 
zlled the aum þ/it or undertaking of the defendant z the fail- 
e of performing which is the wrong or injury done to the 
lantiff, the damages whereof a jury are to eſtimate and ſet- 
As if a builder promiſes, undertakes, or aſſumes to 
aus, that he will build and cover his houſe within a time 
mited, and fails to do it; Caius has an action on the caſe 
eint the builder, for this breach of his expreſs promiſe, 
dertaking, or afſump/i ? ; and ſhalt recover a pecuniary ſa- 
faction for the | injury ſuſtained hy fuch delay. So alfo 'm 
: caſ: before-mentioned, of a debt by ſimple controct, if 
c debtor promiſes to pay it and does not, this breach of pro- 
Iſe entitles the creditor to his ction on the caſe, inſtead of 
ing driven to an action of debt. Tas Iikewiſe a promiſ- 
note, or note of hand not under ſeal, to pay money at 
ay certain, is an expreſs A uit; and the payee at com- 
on law, or by cuſtom and act of parliament the indorſte, 
may recover the value of the note in damages, if it re- 
uns unpaid, Some agreements indeed, though ever” ſo 
prelsly made, are deemed ef fo important a nature, that 
ought not to reſt in verbal promiſe only, which cannot 
proved but by the memory (which ſcmetimes will induce 
perjury) of witneſſes: . To prevent which, the ſtatute of 
uds and perjuries, 29 Car. II. c. 3. enacts, that in the 
following - caſes no verbal promiſe' ſhall be fafficient to 
und an action upon, but at che leaſt ſome note or Memo- 
um of it ſhall be made i in A 3 by the” party 
to 
1 * Abr, t, covenant. 33. F. N. B. 143. (a) See book II. 
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to be charged therewith: 1. Where an execeutor or ad 
niſtrator promiſes to anſwer damages out of his on eh 
2. Where a man undertakes to anſwer for the debt, defaj 
or miſcarriage of another. 3. Where any agreement 
made, _ conſideration of marriage. 4. Where atya 
tract or is made of lands, tenements, or hereditama 
or any Int mh therein. 5. And, laſtly, where there xa 
agreement that is not to be performed within a year ff 
the making thereof, In all theſe ee a mere verbal aſia 
is void. 


FRou theſe expreſs contracts the tranſition is eaſy tot 
that are only implied by law. Which are ſuch as reaſon 
Juſtice dictate, and which therefore the law preſumes | 
every man has contracted to perform; and, upon the 
ſumption, makes him anſwerable to duch Perſons, as fuſt 

his non- performance. 


| Or th: s nature are, firſt, ſuch as — 
the fundamental conſtitution of government, to which 
man is a contracting party. And thus it is that every per 
bound and hath virtually agreed to pay ſuch particular ſu 
money, as are charged on him by the ſentence, «ral 
the interpretation of the law. For it is a part of the of 
contract, entered into by all mankind who partake the he 
of ſociety, to fubmit in all points to the municipal eon 
ons and local ordinances of that ſtate, of which ęach in 
dual is a member. Whatever therefore the laws order an 
to pay, that becomes inſtantly a debt, which en xl 
| hand contratted to diſcharge. And this implied ag 
is that gives the plaintiff a right to inſtitute a cone 
founded merely on the general contract, in order to f 
ſuch damages, or ſum of money, as are aſſeſſed by th 
andadjudged by the court to be due from the defendattl 
plaintiff in any former action. So that if he hath'a# 
tained a judgment againſt another for a certain ſum, ah 
| * to take out execution e he may — 


PR WR ON OS. 19 
ing an action of debt upon this judgment (b). and ſhall not 
put upon the proof of the original cauſe of action; but 
on ſhewing the judgment once obtained, ſtill in full force, 
d yet unſatisfied, the law immediately implies, that by the 
ginal contract of ſociety the defendant hath contrafted-a, 
bt, and is bound to pay it. This method ſeems to have 
en invented, when real actions were more in uſe than at 
ſent, and damages were permitted to be. recovered there 
- in order to have the benefit of a writ of capiat ta take 
defendant's. body in execution for thaſe damages, which. 
eſs was allowable in an action of debt (in conſequence of 
ſtatute 25 Edw. III. c. 15.) but not in an action real. 

erefore, ſince the diſuſe: of thoſe real actions, actions of 
bt upon judgment in perſonal ſuits have been pretty much 
ountenanced by the courts, as being generally vexatious 
{ oppreſſive, by harraſſing the TO. * the coſts of 


oactions inſtead of one. 


0s the ſame principle it is, (of an implied beine con- 
to ſubmit to the rules of the community, _ whereof we 
members) that a forfeiture impoſed by the by-laws and 
vate ordinances. of a corporation upon any that belong to 
body, or an amercement ſet in a court · leet or court-baron 
on any of the ſuitors to the court (for otherwiſe. it will not 
binding) (o) immediately create a debt in the eye of the 
v: and ſuch forfeiture. or: amercement, if unpaid, work an 
ury to the party or parties intitled to. n it for which 
remedy is by action of debt (d). 7 


HE lame. reaſon. may witkt equal: TOR be zppllec- t to all 
al ſtatutes, that is, ſuch acts of parliament whereby a for- 
ture is inflicted for tranſgreſſing the proviſions therein enact- 
The party offending. is here bound by the fundamental con- 
of ſociety to obey the directions of the legiſlature, and. 
the forfeiture incurred to ſuch perſons as the law. requires. 
e uſual application of this forfeiture is eicher to the party 

grieved, 


1 Roll, Abr. 8 BENT of i print, 158, ws 
P 64, Hob, 279 3 
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grieved, or elſe to any of the king's ſubjects in general 
the former ſort. is the forfeiture inflicted by the ſtatut 
Wincheſter (e) (explained and enforced by ſeveral ſubſcg 
ſtatutes) (f) upon the hundred wherein a man is roh 
- which is meant to oblige the hundredors to make hut and 
after the felon ; for, if they take him, they Rand: excul 
But otherwiſe the party robbed is intitled to proſecute th 
by a ſpecial action on the caſe; for damages equivalent ul 
loſs. And of the ſame nature is the action given by fh 
9 Geo. I. c. 22. commonly called the black act, againſt 
inhabitants of any hundred, in order to make Catisfactin 
damages to all perſons who have ſuffered by the offences 
merated and made felony by that act. But, more uſul 
theſe forfeitures created by ſtatute are given at large, tot 
common informer; or, in other words; to any ſuch yt 
or perſons as will ſue for the ſame : and hence fuck acti 
are called popular actions, becau'e-they-are given to they 
ple in general (g). Sometimes one part is given to the ki 
_ to. the poor, or to ſome public uſe, and the other part to 
- Informer or proſecutor; ; and then the Tuit is calleda quil 
action, becauſe it is brought by a perſon cc qut- tam prod 
ce 79 rege Sc. guam pro feiph 2 hac parte  ſequitur.” II 
king therefore himſelf commences this ſuit, he ſhall hae 
whole forfeitur e (h). But if any one hath begun a qu tan, 
popular ac tion, no other perſon can purſue it; and the 
dict paſſed upon, the defendant in the firſt ſuit is a bar t 
others, and concluſive even to the King himſelf, 1 his | 
frequertly occaſioned offenders to procure their own fri 


tute made in the reign of a very ſharp-ſighted prince il 
nal laws, 4 Hen. VII. c. 20. which enacts, that no rec 
ry, otherwiſe than by verdict, obtained by colluſion i In 
action popular, Hall be a bar to any other action proſet 
bona, fide. a A Pre rovifio ion, that ems box Om. from Us 


* 6 


3 Edw I c. I. 00 27 Fliz c. 13. 25 Car. e 7.8 
1 3 ag Geo, II. c. 24. (8) Sec bock 110. . 49. 0% ; 
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h. 9. | | | 
he Roman law, that if a perſon was acquitted of any ac- 
lation, merely by the prevarication of the accuſer, a new 
ſecution might be commenced againſt him (i). f 


A SECOND claſs, of implied contracts, are ſuch as do not 
le from the expreſs determination of any court, or the po- 
re direction of any ſtatute; but from natural reaſon, and 
juſt conſtruction of law. Which claſs extends to all pre- 

ptive undertakings or aſſumpſits; which, though never per- 
vs actually made, yet conſtantly ariſe from this general im- 
cation and intendment of the courts of judicature, that 
ry man hath engaged to perform what his duty or juſtice 
uires, Thus, 5 


Ir I employ a perſon to tra nſact any buſineſs for me, or 
orm any work, the law implies that I undertook, or aſ- 
ned to pay him fo much as his labour deſerved. And if 
let to make him amends, he has a renaedy for this in- 
by bringing his action on the caſe upon this implied 
mp/it: wherein he is at liberty to ſuggeſt that J promiſed 
pay him ſo much as he reaſonably deſerved, and then to 
that his trouble was really worth ſuch a particular ſum, 
Ich the defendant has omitted to pay. But this valuation 
is trouble is ſubmitted to the determination of a jury; 
ö will aſſeſs ſuch a ſum in damages as they think he really 
red. This is called an aſumpſit on a quantum meruit. 


« THERE is alſo an implied aſſumpſit on a quantum wale- 
wich is very ſimilar to the former; being only where 
lakes up goods or wares ofa tradeſman, without expreſsly 
eing for the price. There the law concludes, that both 
ies did intentionally agree, that the real value of the goods 
id be paid; and an action on the caſe may be brought 
ingly, if the vendee refuſes to pay that value. 


3- A THIRD 
(i) H. 45. 16 3. 
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3. A THIRD ſpecies of implied aſſumpſits is when op 
had and received money belonging to another, without 
valuable conſideration given on the receiver's part: fy 
law conſtrues this to be money had and received forthe 
the owner only; and implies that the perſon ſo receiving 
miſed and undertook to account for it to the true propn 
And, if he unjuſtly detains it, an action on the caſe lies aꝝ 
him for the breach of ſuch implied promiſe and undettui nt 
and he will be made to repair the owner in damages, eim: 
lent to what he has detained in ſuch violation of his pm 
This is a very extenſive and beneficial remedy, applicil 
almoſt every caſe where the defendant has received nt 
which ex aequo et bono he ought to refund. It lies form 
paid by miſtake, or on a conſideration which happens tol 
or through impoſition, extortion, or oppreſſion, or vl 
- undue advantage is taken of the plaintiff's ſituation (H 


4. WHERE a perſon has laid out and expended. his 
money for the uſe of another, at his requeſt, the law in 
à promiſe of repayment, and an action will lie or 
affumpfit (). 85 


J. LIXEwISs E, fifthly, upon a ſtated account betwen 
merchants, or other perſons, the law implies that heag 
whom the ballance appears has engaged to pay it to thei 
though there be not any actual promiſe. And from 
implication it is frequent for actions on the caſe i 
brought, declaring that the plaintiff and defendat 
ſettled their accounts together, in/imul computaſſent, (i 
gives name to this ſpecies of aſſumſiſit) and that the defa 
engaged to pay the plaintiff the ballance, but has 
neglected to do it. But if no account has been 
up, then the legal remedy is by bringing a writ of at 
de computa (m); commanding the detendant to render Wi. 1 


account to the plaintiff, or ſhew the court good cauſe pler | 
7 cou 


j 


(k) 4 Burr, 1012. (i) Carth. 446. 2 Keb. 99. ( 
N. 6. 116, | 


ry, In this action, if the plaintiff ſucceeds, there are two 
ments: the firſt is, that the defendant do account (quod 
tet) before auditors appointed by the court; and, when 
account is finiſhed, then the ſecond judgment is, that he 
py the plaintiff ſo much as he is found in arrere. This 
n, by the old common law (n), lay only againſt the par- 
emſelves, and not their executors ; becauſe matters of 
nt reſted ſolely in their own knowlege. But this defect, 
many fruitleſs attempts in parliament, was at laſt reme- 
y ſtatute 4 Ann, c. 16. which gives an action of account 
i the executors and adminiſtrators. But however it is 
| by experience, that the moſt ready and effectual way 
e theſe matters of account is by bill in a courtof equi- - 
here a diſcovery may be had on the defendant's oath, 
hut relying merely on the evidence which the plaintiff 
be able to produce. Wherefore actions of account, to 
el a man to bring in and ſettle his accounts, are now 
ſeldom uſed: though, when an account is once: ſtated, 
ng 1s more common than an action upon the implied 
#/it to pay the ballance. | ; | 


Tur laſt claſs of contracts, implied by reaſon and con- 
lon of law, ariſes upon this ſuppoſition, that every one 
ndertakes any office, employment, truſt, or duty, con- 
with thoſe who employ or entruſt him, to perform it 
integrity, diligence, and ſkill, And, if by his want of 
of thoſe qualities any injury accrues to individuals, 
have therefore their remedy in damages by a ſpecial 
Lon the caſe. A few inſtances will fully illuſtrate this 
r. If an officer of the public is guilty of neglect of 
ora palpable breach of it, of non- feaſance or of miſ- 
Ice; as, if the ſheriff does not execute a writ. ſent to 
or if he wilfully makes a falſe return thereof; in both 
ales the party aggrieved ſhall have an action on the 
jor damages to be aſſeſſed by a jury (o). If a ſheriff 
ler ſaffers a priſoner, who is taken upon meſne proceſs 
s, during the pendency of a. ſuit) to eſcape, he is 
1 | liable 


c) Co. Litt. 90. (o) Moor 431. 11 Rep. 99. 
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liable to an action on the caſe (p). But if, after judy 
gaoler or a ſheriff permits a debtor to eſcape, who id 
in execution for a certain ſum; the debt immediately hy 
his own, and he is compellable by action of debt "he 
ſum liquidated and aſcertained, to ſatisfy the creditorlis 
demand: which doctrine is grounded (q) on the equiy 
ſtatutes of Weſtm. 2. 13 Edw. I. c. 11. and 1 Ric, Ili 
An adyocate or attorney that betray the cauſe of they 
or, being retained, neglect to appear at the trial, K 
the ci u e miſcarri ies, are liable to an action on the cal 
reparation to their injured client (r). There is alfoinh 
ways an implied contract with a common 1nn-keek 
ſecure his gueſt's goods in his inn; with a common 
or bargemaſter, to be anſwerable for the goods he g 
with a common farrier, that he ſhoes a horſe well, 
laming him; with a common taylor, or other workmu 
he performs his buſineſs in a workmanlike manner: i 
if they fail, an action on the caſe lies to recover dam 
ſuch breach of their general undertaking (s). But if 
ploy a perſon to tranſact any of theſe concerns, who 
mon profeſſion and buſineſs it is not, the law implies 
general undertaking; but in order to charge him with 
ges, a ſpecial agreement is required. Alſo if an inn4 
or other victualler, hangs out a ſign and opens his In 
travellers, it is an implied engagement to entertain al 
who travel that way; snd upon this vniverſal aſus 
action on the caſe will lie againſt him for damages 
without good reaſon refuſes to admit a traveller (). 
one cheats me with falſe cards or dice, or by falſe wei 
meaſures, or by ſelling me one commodity for anon 
action on the caſe allo lies againſt him for damages, i 
contract which the law always implies, that every tral 
is fair and honeſt (u). In contracts likewiſe for 
is conſtantly underſtood that the ſeller undertakes i 
commodity he ſells is his own 3 and if it proves oth 


(p) Cro. Eliz. 625. Comb. 69. | (q) Bro. Abr. l. 
ment. 19. 2 Inſt. 382. (r) Finch. L. 486. io 
54. 1 Saund. 324, (t) 1 Ventr, 333. (v) 40 
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on on the caſe lies againſt him, to exact damages for 
eit. In contracts for proviſions it is always implied 
y are wholeſome; and, if they be not, the ſame re- 
y be had. Alſo if he, that ſelleth any thing, doth 
e ſale warrant it to be good, the law annexes a tacit 
to this warranty, that if it be not fo, he ſhall make 
ation to the buyer: elſe it 1s an injury to good faith, 
h an action on the caſe will lie to recover dama 

he warranty muſt be #poz the ſale; for if it be made 
d not at the time of the ſale, it is a void warranty: 
it is then made without any conſideration; neither 
buyer then take the goods upon the credit of the ven- 
lo the warranty can only reach to things in being at 
of the warranty made, and not to things in future: 
a horſe is ſound at the buying of him; not that he 
ſound two years hence. But if the vendor knew the 
d be unſound, and hath uſed any art to diſguiſe them, 
y are in any ſhape different from what he repreſents 
be to the buyer, this artifice ſhall be equivalent to 
is warranty, and the vendor is anſwerable for their 
. A general warranty will not extend to guard againſt 
at are plainly and obviouſly the object of one's ſen- 
a horſe be warranted perfect, and wants either a tail 
unleſs the buyer in this caſe be blind. But if cloth 
Ited to be of ſuch a length, when it is not, there an 
the caſe lies for damages; for that cannot be diſ- 
ight, but only by a collateral proof, the meaſuring 
Aſo if a horſe is warranted ſound, and he wants the 
al eye, though this ſeems to be the object of one's 
t as the diſtemn of fuch defects is frequently 
kill, it hath been held that an action on the caſe 
*over damages for this impoſition (a). 


ls the ſpecial action on the caſe, there is alſo a pecu- 
ly, entitled an action of deceit (b), to give damages in 
| | ſome 


N.B Finch, L. 18 ) 2 Roll. 
10 Finch. 1 60 3 82 611. 8 (b) F. 
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very of land or chattels to the prejudice of him that 


| and honeſty; But the action on the caſe, in nature of 
is more uſually. hrought upon theſe. occalions. 


far the moſt conſiderable, ſpecies. of perſonal property; 
that which. conſiſts in action merely, and not in poſſ 


Boo 
ſome particular caſes of fraud; and principally where q 
does any thing in the name of another, by which. he is d 
ed or injured (c), as if one brings an action in ang 
name, and then ſuffers a nonſuit, whereby the plain 
comes liable to coſts: or where one ſuffers a Ar. 


right. It alſo lies in the caſes of warranty before · meu 
(d) and the other injuries committed contrary to goal 


Tnus much for the ata of contracts x | 
or implied; which includes every poſſible injury to what 


Which finiſhes our enquiries into ſuch wrongs as may bet 
ed to 3 Property, with their ſeveral remedies by f 


(e) Law of i pris. 29. (a) F. N. B gf 
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CHAPTER ,THE TENTH, 


INJURIES TO REAL PROPERTY. 
Dd FIRST. OF DISPOSSESSIGN, os 
STER, oF THE FREEHOLD. 


ME now to conſider ſuch injuries as affect that ſpe- 
s of property which the laws of England have denomi- 
real, as being of a more ſubſtantial and permanent na- 
an thoſe tranſitory rights of which perſonal chattels 


e object. 


aL injuries then, or injuries affecting real rights, are 
ally ſix; 1. Ouſter; 2. Treſpaſs; 3. Nuſance; 4. 
; 5. Subtraction; 6. Diſturbance. 


STER, or diqpoſſeſſon, i is a wrong or injury chat car- 
th it the emotion of poſſeſſion: for thereby the wrong- _ 
jets into the actual occupation of the land or heredita- 
nd opliges him that bath a right to ſcek his legal re- 
in order to gain poſſeſſion, and damages for the inju- 
ned. And ſuch ouſter, or diſpoſſeſſion, may either 
e freehold, or of chattels real. Ouſter of the freehold 
cted by one of the following methods: 1. Abatement; 
ruſon; 3. Diſſeiſin; 4. Diſcontinuance; 5. Deforce- 
All of which in their order, and afterwards their re- 
e remedies, will be conſidered in the preſent chapter. 


1. AND, 


* 
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1. AND, firſt, an abatement is wherea perſon dies ſeify 

an inheritance, and before the heir or deviſee enters, 2 f 

ger who has no right makes entry, and gets poſſeſſion off 

freehold: this entry of him is called an abatement, a 

himſelf is denommated an abator (a). It is to be obſerved! 

this expreſſion, of abating, which is derived from the Fn 
and ſignifies to quaſh, beat down, or deſtroy, is uſed by 

law in three ſenſes. The firſt, which ſeems to be the pi 

tive ſenſe, is that of abating or beating down a nuſace 

which we ſpoke in the beginning of this book (b): andi 

like ſenſe it is uſed in ſtatute Weſtm. 1. 3 Edw. I. 4 

where mention is made of abating a caſtle or fortreſs; 

which caſe it clearly ſignifies to pull it down, and level ity 

the ground. The ſecond ſignification of abatement is thi 

abating a writ or action, of which we ſhall ſay more beg 

ter: here it is taken figuratively, and ſignifies the overtly 
or defeating of fuch writ, by ſome fatal exception to it, 
laſt ſpecies ofabatement is that we have now before us; vi 
is alſo a figurative expreſſion, to denote that the rightful 
ſeſſion or freehold of the heir or deviſee is overthrown byl 
rude intervention of a ſtranger. | 12 


Turs abatement of a freehold is ſomewhat fimilar t 
immediate ogcupancy in a ſtate of nature, which is eſe 
by taking poſſeſſion of the land the ſame inſtant that they 
or occupant by his death relinquiſhes it. But this how 
agreeable to natural juſtice, conſidering man merely a 
individual, is diametrically oppoſite to the law of ſo 
and particularly the law of England: which, for they 
ſervation of public peace, hath prohibited as far as pol 
all acquiſitions by the mere occupancy ; and hath directi old 
lands, on the death of the preſent poſſeſſor, ſhould bat 
diately veſt either in ſome perſon, expreſsly named and w 
pointed by the deceaſed, as his deviſee; or, on defaull 
ſuch appointment, in ſuch of his. next relations as the Wing 
hath ſelected and pointed out as his natural repreſentatif 


(a) Finch. L. 196. (b) Page 8. 
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. Erery entry therefore of a mere ranger, by way of 
mention between the anceſtor and heir or perſon next en- 
" | which keeps dhe heir or deviſee ant of poſſeſſion, is one 
the higheſt eren to rey e Fo 34 


Sang ſecond iſpecies;of i injury. by. ouſter. or amotion.of 


= — particular eſtate of freehold/is de- 

nined, before him in remainder or revenſion. And it hap- 
where a tenant for term of life dieth ſeiſed of certain 
is and tenements, and a ſtranger entereth thereon, after 
death of the tenant, and before. any entry of him. in re- 
der or reverſion (c). This entry, and inter poſition of the 
ger differ from an abatement in this; that an abatement 
ways to the prejudice of the heir, or immediate deviſee;ʒ 
truſion is always to the prejudice of him in remainder ar 
ion. For example; if A dies ſeiſed of lands in fee - ſim- 
and, before the entry of B his heir, C enters chereon 
is an abatement; but if A be tenapt for life, with nemain- 

to B in fee · ſimple, and, :after the death of A, C enters, 
is an intruſion. Alſo if Aiheitenant for life an leaſe from 
r his anceſtors, or be tenant by the curteſy, ar in dower, 
reverſion being veſted in B; and after the death of A, C 
rs and keeps out of. poſſeſſion, this is likewjſean intru- 
So that an intruſion is always. immediately conſequent 
n the determination of a particular eſtate; an abatement 
ways conſequent upon the deſcent: or dexiſe of an aſtate in 
mple. And in either caſe the injury is equally. great to 
whoſe poſſeſſion i is eee ee eee 


Taz third ſpecies of injury by cuſter, c or privation of the 
old, is by diſſeiſin. Diſſeiſin 1s, a wrongful putting out of 
tht is ſeiſed of the freehold (d). The two former ſpecies of 

were by a wrongful entry where the poſſeſſion was vacant; 
lis is an attack upon him ho is in actual poſſeſſion, and 
g _ out of it. Thoſe were . a frechold 

L, H in 


co. Litt, 277. F. N. B. 203, 404. (4) co. Lit. 277. 


from the frechold, is by iatrtan: Which is the 


* *. * 
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in law; this is an ouſter from a freehold indeeed. "This | 
be effected either in Corporeal inheritances, or incorpo 
Diſſeiſin, of things corporeal, as of houſes, land; 648 
be by entry and actual diſpoſſeſſion of the freehbld (+); 
a man enters either by force or fraud into the houſe of y 
ther, and turns, Ur at leaſt keeps, um and His fert 
poſſeſſion. Diſſeiſin of incorporeal cannot 
an actual diſpoſſeſſion; for the ſubject itſelf is neter ; 
ble of actual bodily poſſeflion, nor diſpolſeſſion 7 but ik 
pends on their reſpective natures, and various Len 0 
in general nothing more than a diſturbance of the ownel 
tbe means of coming at, or enjoys g them. With reeulli 
freehold rent in particular, our antient law. books (f Yn 
five methods of working a diſſeiſin thereof: 1. By ei 
where the tenant ſo encloſeth the houſe or land, that the 
cannot come to diftrein thereon, or demand it: 2. B) 
aller, or lying in wait; when the tenant beſetteth the 
-with force and arms, or by menaces of bodily hurt affright 
leſſor from coming: 3. By reſcous; that is, either b/ 
lently 'retaking a diſtreſs taken, or by preventing (the 
with force and arms from taking any at all: 4. By rej 
when the tenant replevies the diſtreſs at ſuch time when 


rent is really due: 5. By denial; which is when there ted 
ing lawfully demanded is not paid. All, or any of beten 
cumſtances work a diſſeiſin of rent: that is, they wrong free 
put the owner out of the only poſſeſſion of Rl tel for 
ject- matter is capable, namely, the receipt of it. All 
theſe diſſeiſins, of hereditaments incorporeal, are cal 22 
the election and choice of the party injured; if, for te A 


of more eaſily trying the right, he is pleaſed to ſuppoſel 
ſelf diſſeiſed (g). Otherwiſe, as there can be no aftual 
Poſſeſſion, he cannot be —— diſſeiſed of any ll 
poreal hereditament. de 


AnD ſo too, even in epa hereditaments, a m 
; irequently ſuppoſe himſelf to be diſſeiſed, when _ not 


(le) Co. Litt. 181, (f) Finch. L. 157 166. * 
i) Litt, §. £88, 389. 
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fact, for the ſake of intitling himſelf to the more eaſy and 
commodious remedy of an aſſiſe of zovel diſſeiſin, (which 
will be explained in the ſequel of this chapter). inſtead of 
being driven to the more tedious proceſs of a writ of entry 
(h). The true injury of compulſive diſſeiſin ſeems to be that 
of diſpoſſeſſing the tenant, and ſubſtituting oneſelf to be the 
tenant of the lord in his ſtead ; in order to which in the times 
of pure feodal tenure the e or connivance of the lord, 
who upon every deſcent or alienation perſonally gave, and 
who therefore alone could change, the ſefin-or inveſtiture, 
ems to have been antiently neceſſary. But when in proceſs 
of time the feodal form of alienations wore off, and the lord 
vas no longer the inſtrument of giving actual ſeiſin, it is pro- 
bable that the lord's acceptance of rent or ſervice, from him 
who had diſpoſſeſſed another, might conſtitute a complete 
diſſeiſin. Afterwards, no regard was had to the lord's con- 
carrence, but the diſpoſſeſſor himſelf was conſidered as the 
ſole diſſeiſor: and this wrong was then allowed to be reme- 
died by entry only, without any form of law, as againſt the 
diſeifor himſelf ; but required a legal proceſs againſt his heir 
or alienee. And when the remedy by aſſiſe was introduced 
under Henry II. to redreſs ſuch diſſeiſins as had been commit- 
ted within a few years next preceding, the facility of that 
remedy induced others, who were wrongfully kept out of the 
freehold, to feign or allow themſelves to = EY 1 
de bor the ſake of the remedy. 


THESE three ſpecies of injury, abatement, intrufon and 
allein, are ſuch wherein the entry of the tenant ab initio, as 
well as the continuance of his poſſeſſion afterwards, is unlaw- 
ful. But the two remaining ſpecies are where the entry of 
the tenant was at firſt lawful, but the wrong confifts i in the 
detaining of poſſeſſion afterwards. : 


ug . SUCH is, fourthly, the injury of diſcontinuance; which 
not eppens when he who hath an eſtate- tail, maketh a larger eſtate 
af the land than by law he is intitled to do (i) : in which caſe 

H 2 | the 


(n) Hengh, parv. c. 7. 4. Burr, 110. (i) Finch, L. 1 90. | 
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the eftate is good, ſo far as his power extends who made z 
but no farther. As if tenant in tail makes a feoſfment iu 
© *<Ginple, or for the life of che feolfee, or in tail; all vic m 
beyond his power to make, for that hy the common lay ti 
-tends no farther chan to make a leaſe for his on life: hoy 
me entryof the feoffee is law ful during the life of the fro 
put if he - retains the poſſeſſion after the death of the _ 
tis an injury, Which is termed a diſcontinuance;;+the anting 
| legal eſtate, Which ought to have ſurvived to the heir in ti 
Y e, or at leaſt ſuſpended, and 
od. For, in this'caſe, -on the death of the alienors, n 
the heir in tail, nor they in remainder or reverſion em 
on the determination of the eſtate · tail, ene 
poſſeſs che lands fo alienated. Alſo, by rr 
the alienation of an huſband who was ſeiſed in the right af l 
wife, worked a diſcontinunnce of the wife's oſtate: itillith 
ſtatute 32 Hen, VIII. c. 28. provided, that no act by tie bu 
band alone ſhould work a diſcontinuance of, or preju 
the inheritance or freehold of the wife ; but that, aftrk; 
death, ſhe or her heirs may enter on the lands in quelhia fn 
Formerly alſo, if an alienation was made by a ſole como 
tion, as a biſnop or dean, without conſent of the ichapte 
this was a diſcontinuanee (j). But tliis is now quite antique 
ed by the diſabling ſtatutes of 1 Eliz. c. 19. and N 
10. whichdeelare all ſuch alienations abſolutely void ab in ih ont 
and therefore at preſent no diſcontinuance can be t ce 
occaſioned. 8 Le | FF 


6. Ting bee n ee dees b ent he eret 
tion of the freehold, where the nnn ch: 
or poſſeſſor was originally Jawful, but his detainer is , de. 
unlawful, is that by deforrement. This, in its ante 1 | 
tenſive ſenſe, is nomen gentralifiimum:; a much larger a ay 2 
more comprehenſive expreſſion than any of the 39 if 
it then ſignifying the holding of any lands or tene 
ments to which another perſon hath a right (H. oi 
that this includes as well an abatement, an n 
diſſeſin, or a diſcontinuance, or any other ſpecies of 
5 what ) F 
0) F. N. D. 194. (c) co. Diet. 277. ; 
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katſoe ver, 3 he that hath right to the freehold. is kept 
ut of poſſeſſion. But, as contradiſtinguiſhed from the for- 
ner, it is only ſuch a detainer of the frechold, from him that 

ath the right of property, but never had any poſſeſſion under 
at right, as falls within, none of the injuries which we have 
efore explained. As in caſe where a lord hath a ſeignory, 
id lands eſcheat to him propter defectum ſanguints, but the 
in of the lands is withheld from him: here the injury is 
ot abatement, for the right veſts not in the lord as heir or de- 
iſe ; nor is ĩt intruſion, for it veſts not in him in remainder © 
rreverſion 3 nor is it diſſeiſin, for the lord was never ſeiſed; 
or does it at all bear the nature of any ſpecies of diſcutinu- 
ue; but, being neither of theſe four, it is therefore a de- 
retment (1). If a man marries a woman, and during the 
werture is ſeiſed of lands, and alienes, and dies; is diſſeiſ- 
ch and dies; or dies in poſſeſſion; and the alienee, diſſei - 
xr, or heir, enters on the tenements and doth not aſſign the 
dow her dower ; this is alſo a d-forcement to the widow, . 
y withholding heck to which ſhe hath a right (m). In like 
anner, if a man leaſe lands to another for term of years, 
for the life of a third perſon, and the term expires by ſur- 
nder, efflux of time, or death of the ce/tuz gue vie; and 
e leſſee or any ſtranger, who was at the expiration of the 
min poſſeſſion, holds over, and refuſes to deliver the poſſeſ- 
on to him in remainder or reverſion, this is likewiſe a de- 
cement (n). Deforcement may alſo ariſe upon the breach 
a condition in law: as if a woman gives lands to a man X 
j deed, to the intent that he marry her, and he will not when 
ereunto required, but continues to hold the lands: this is 
ch a fraud on the man's part, that the law will not allow it 
ereſt the woman's right; though it does deveſt the poſleſ- 
on, and thereby becomes a deforcement (o). Deforcements 
iy alſo be grounded on the diſability of the party deforced : 
if an infant do make an alienation of his lands, and the 
enee enters and keeps poſſeſſion ; now, as the alienation 
oidable, this poſſeſſion as againſt the infant (or, in caſe 
— + of 


mes. 


i r. N. B 143. (m) 16d. 8. 147. (n) Finch. L. 26g. F. N. 
$01,203, 6, 7. (o) F. N. B. 205. 
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of his deceaſe, as againſt his heir) is wrongful, and therefor 

a deforcement (p). The ſame happens, when one of nonſare 

memory alienes his lands or tenements, and the alienee enter 

and holds poſſeſſion, this is alſo a deforcement (q). Another 
- ſpecies of deforcement is, where two perſons have ths ſame 
title to land, and one of them enters and keeps poſſeſſion 
againſt the other: as where the anceſtor dies ſeiſed of a 
eftate in fee-fimple ; which deſcends to two ſiſters as copar. 
ceners, and one of them enters before the other, and will not 
ſuffer her ſiſter to enter and enjoy her moiety ; this is alſoz 
deforcement (r). Deforcement may alſo be grounded on the 
non-performance of a covenant real: as if a man, ſeiſed of 
lands, covenants to convey them to another, and negleRs or 
refuſes ſo to do, but continues poſſeſſion againſt him; this 
poſſeſſion, being wrongful, is a deforcement (s). And hence 
in levying a fine of lands, the perſon, againſt whom the 
fictitious action is brought upon a ſuppoſed breach of covenant, r: 
is called the d eforciant. Thus, laftly, keeping a man by any Mea 
means out of a freehold office is a deforcement : and, indeed, 
from all theſe inſtances it fully appears, that whatever inju- 
ry, (withholding the poſſeſsion of a freehold.) is not included iſſn 
under one of the four former heads, is comprized under tus Hh! 
of deforcement. OY | | 


3 N 
THE ſeveral ſpecies and degrees of injury by oufter being 
thus aſcertained and defined, the next conſideration is ther- f 
medy : which is, univerſally, the reſtitution or -deljvery (Mic: 
poſſeſſion to the right owner; and, in ſome caſes, damages all 
for the unjuſt amotion. The methods, whereby theſe reme- 
dies, or either of them, may be obtained, are various. 


I. Tux firſt is that extrajudicial and ſummary one, wid 20 
we ſlightly touched in the firſt chapter of the preſent book (hc reh) 
entry by the legal owner, when another perſon, who hath WMH ne 


right, hath previouſly taken poſſeſsion of lands or A 'y 0 
| 0 


(p) Finch. L. 264. F. N. B. 192. (q) Finch. ibid. F. N. 6 8 
202. (r) Finch. L. 293, 294. F. N. B. 197, (s) F. N. B. 1 
(t) Sce pag. 5. | | 
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; caſe the party entitled may make a forma], but peaceable, 
try thereon, declaring that thereby he takes poſſeſſion. z 3 
ich notorious act of ownerſhip i is equivalent to a feodal 1 in 
Riture by the lord (v): or he may enter on any part of i it in 
> ſame country, declaring i it to be in the name of the whole 
); but if 1t lies in different counties he muſt make different 
ies; for the notoriety of fuch entry or claim to the pares . 
freeholders of Weſtmorland, is not any notoriety to the 
or freeholders of Suſſex. Alſo if there be tauo diſſeiſors, 
party diſſeiſed muſt make his entry on both; or if one 
ſeiſor has conveyed the lands with livery to #0 diſtin 
fees, entry muſt be made on both (w) : for as their ſeiſin is 
lint, ſo alſo muſt be the act which deveſts that ſeiſin. Tf 
claimant be deterred from entering by menaces or bodily 
jr, he may make claim, as near to the eſtate as he can, with 
like forms and ſolemnities : which claim is in force for a 
rand a day only (x). And therefore this claim, if it be 
rated once in the ſpace of every year and day, (which i is 
led continual claim) has the ſame effect with, and in all re- 
as amounts to, a legal entry (y). Such an entry gives a 
an ſeiſin (z), or puts him into immediate poſſeſſion that 
h right of entry on the eſtate, and thereby makes him 
plete owner, and capable of ITY it from himſelf by 
er deſcent or purchale. v7 


urs remedy by entry takes lan in three 4 of the five 
cies of ouſter, viz. abatement, intrufion, and diſſeiſin (a): 
as in theſe the original entry of the wrongdoer was un- 
ful, they may therefore be remedied by the mere entry of 
who hath right. But upon a diſcontinuance or deforce- 
nt, the owner of the eſtate cannot enter, but is driven to 
action: for herein the original entry being lawful, and 
* an apparent right of poſſeſſion being gained, the law 
not ſuffer that right to be overthrown by the mere act or 
ty of the claimant. 5 | 

ON 
ava book 11. ch. 14. pag. 209. (u) Litt. §. 417. (W) Co. 


. () Litt. F. 42%. (y) Ibid. §. 419. 423. (2) Co. Lite. 
0 big 237. ? 
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oO the . EIS in, 2 6f e intruſion, or dif 
| ſeiſin, where entries are generally lawful, this right of ay 
may be tolled, that is, taken away, by deſcent. Deſca 

which take away entries (b), are when any one, ſeiſed by a 
means whatſoever of the inheritance of a corporeal bereit 
ment, dies, whereby the ſame deſcends. to his heir: int 
cafe, however. feeble the right of the anceſtor might be, 
entry: of any other perſon who: claims title to the freeholl 
taken away; and he cannot recover poſſeſſion. againſt the i 
dy this ſummary method, but is driven to his action ta ga 
legal feifin of the eſtate. And this, firſt, becauſe the i on 
comes. to the eſtate by act of law, and not by his on nt 
the law therefore protects his title, and will not wy Joy 
poſſeſſion to be deveſted, till the claimant hath proved a he 
ter right. Secondly, becauſe . the heir may not ale one 
know the true ſtate of his title: and therefore the law, whi 
is ever indulgent to heirs, take away the entry of ſuch clan 
ant as neglected to enter on the anceſtor, who was Me 
able to defend his title; and leaves the claimant only they 
medy of a formal action againſt the heir (c). Thirdly, t 
was admirably adapted to the military ſpirit of the foi; 
tenures, and tended to make the feudatory bold in war; u 
his children could not, by any mere entry of another, tu: 
diſpoſſeſſed of the lands whereof he died ſeiſed. _— b 
it is agreable 1 ord 
ples of law. ; 


For, in every complete title (ay t to lands, there ar gs 
things neceſſary; the poſſeſſion or ſeiſin, and the right or n, 
perty therein (e): or, as it is expreſſed in Fleta, the ini 
ſciſinae conjunctio (f). Now if the poſſeſſion be ſevered u acea! 
the property, if A has the jus proprietatis, and B by ſome u tute 
lawful means has gained poſſeſſion of the lands, this is ani or 
ry to A; for which the law gives a remedy, by ran hiſtity 

pauli 


(b) Litt. 8. 3% —413. (e) Co. Lit. 237. 1 00 Se 
ch. 13. (e) Mirror. c. 2. $. 27. (f) I. 3. c. 18. K 5 pine 
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oſſeſſion, but does it by different means according to the cir- 
umſtances of the caſe. Thus, as B, who was himſelf the 
dong doer, and hath obtained: the poſſeſſion by either fraud or 
rce, hath only a bare or naked poſſeſſion, without any ſhadow 
f right ; A therefore, who hath both the right of property 
d the right of poſſeſhon, may put an end to his title at 
ce, by the ſummary method of entry. But, if B the wrong 
er dies ſeiſed of the lands, then B's heir advances one ſtep 
her towards a good title: he hath not only a bare poſſeſſion, 
t alſo an apparent jus poſſeſſionis, or-right of poſſeſſion. For 
elaw preſumes, that the poſſeſſion, which is tranſmitted 
om the anceſtor to the heir, is a rightful poſſeſſion, until the 
ntrary be ſhewn : and therefore the mere entry of A is not 
lowed to evict the heir of B; but A is driven to his action 
law to remove the poſſeſſion of the heir, though his entry 
one would have diſpoſſeſſed the anceſtor, [2 


do that in general it appears, that no man can recover 
ſeſhon by mere entry on lands, which another hath by de- 
nt. Vet this rule hath ſome exceptions (g); wherein 
ole reaſons ceaſe, upon which the general doctrine is ground 
; eſpecially if the claimant were under any legal difabi- 
tes, during the life of the anceſtor, either of infancy, . co- 
ture, impriſonment, inſanity, or being out of the realm: 
all which caſes there is no neglect or laches in the claimant, . 
d therefore no deſcent ſhall bar, or take away his entry (h). 
nd his title, or taking away entries by deſcent, is ſtill far- 
r narrowed by the ſtatute 32 Hen. VIII. c. 33. which 
alts, that if any perſon diffeiſes or turns another out of poſſeſ- 
n, no deſcent to the heir of the diſſeiſor ſhall take away the 
ry of him that has right to the land, unleſs the diſſeiſor had 
ceable poſſeſſion five years next after the diſſeiſin. But the 
tute extendeth not to any feoffee or donee of the diſſeiſor, me- 
ite or immediate (1): becauſe ſuch a one by the genuine feodal 
nltitutions always came into the tenure ſolemnly and with the 
| H | lord's 
b See the particular caſes mentioned by Littleton, b. 3. ch. 6. 


principles of which a- e well explained in Gilbert's la F le- 
. (b) Co. Litt. 246. (i) Ibid, 256. 
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lord's concurrence, by actual delivery of ſeiſin or open w 
public inveſtiture. On the other hand, it is enacted by th 
ſtatute of limitations, 21. Jac. I. c. 16. that no entry ſhall h 
made by any man upon lands, unleſs twenty years after hy 
right ſhall accrue. And by ftatute 4 & 5 Ann. c. 16, no entry 
ſhall be of force to ſatisfy the ſaid ſtatute of limitations, d 
| to avoid a fine levied of lands „ unleſs an action be thereupy 
cqumenced SV one year after, and + Rs. with effect. 


byron an ouſter, by the diſcontinuance of tenant in til 

we have ſaid that no, remedy by mere entry is allowed; hut 
that, when tenant in tail alienes the lands entailed; - this tal 
away the entry of the iſſue in tail, and drives him to his aft 
on at law to recover the poſſeſſion (kx). For, as in the forme 
'caſes the law will not ſuppoſe, without proof, that the a 
ceſtor of him in poſſeſsion acquired the eſtate by wrong; a 
therefore, after five years peaceable poſſeſſion, and a.deſcent 
caſt, will not ſuffer the poſſeſſion of the heir to be diſturhe 
mere entry without action; ſo here, the law will not up 
poſe the diſcontinuor to have 1 E the eſtate without pone 
ſo todo, and therefore leaves the heir in tail to his action al 
law, and permits not his entry to be lawful. Beſides, tl. 
alienee, who came into poſſeſſion by a lawful conveyance 
which was at leaſt good for the life of the alienor, hath 
only a bare poſſeſſion, but alſo an apparent right of poſſeſſion 
which is not allowed to be deveſted by the mere entry of tit 
claimant, but continues in force till a better right be ſhe 
and recognized by a legal determination. And ſomethng 
alſo perhaps, in framing this rule of law, may be allowed 
the inclination of the courts of juſtice, to go. as far as tle 
could in mak ing eſtates- tail alienable, by declaring ſuch aliens 
tions to be voidable only, and not abſolutely void. 
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In caſe of deforcements alſo, where the deforciant had uf 
ginally a lawful poſ] eſſion of the land, butnow detainsit wrong 


fully, he ſtil] continues. to have the preſumptive | 
© evident 


(k) Co. Litt, 323. 


— RS. Dat 5 £ 
— — oy - — — —— - - 
— - . #05. WIS — Woes. us —— HS At or i 
n 2 r 
8 . F 


J. 10. | v R 0 N G 8. | 179 2 
ence of right; that is, poſſeſſion lawfully gained. Which 


ſeſſon ſhall not be overturned by the mere entry of another; 


itanly by the demandant's ſhewing a better right in a courſe 
. 5 466 | „ 


Tais remedy by entry muſt be purſued, accordiug to ſtatute 
Ric. II. ſt. 1. c. $. in a peaceable and eaſy manner; and not 
ith force or ſtrong hand. For, if one turns or keeps another 
t of poſſeſſion forcibly, this is an injury of both a civil and 
criminal nature. The civil is remedied by immediate re- 
tution; which puts the antient poſſeſſor in ſtatu quo: the 
minal injury, or public wrong, by breach of the King's 
ce, is puniſhed by fine to the king. For by the ſtatute 8 
en. VI. c. 9. upon complaint made to any juſtice of the 
ace, of a forcible entry, with ſtrong hand, on lands or 
nements; or a forcible detainer after a peaceable entry; he 
all try the truth of the complaint by jury, and, upon force 
und, ſhall reſtore the poſſeſsion to the party ſo put out: and 
ſuch caſe,” or if any alienation be made to defraud the 
ſeſſor of his right, (which is declared to be abſolutely - 
od) the offender ſhall forfeit, for the force found, treble + 
amages to the party grieved, and make fine and ranſom to 
e king. But this does not extend to ſuch as endeavour to 
ep poſſeſſion manu forti, after three years peaceable enjoy- - 
ent of either themſelves, their anceſtors, or thoſe under 
hom they claim; by a ſubſequent clauſe of the ſame ſtatute, . 
forced by ſtatute 31 Eliz. c. 11. 


Il. Tuus far of dds, where the tenant or-occupier 
t the land hath gained only a mere poſſeſſion, and no appa- - 
ent ſhadow of right. Next follow another claſs, which. 
re in uſe where the title of the tenant or occupier is 
dvanced one ſtep. nearer to perfection; ſo that he hath: 
n him not only a. bare poſſeſſon, which may be de- 
oyed by entry, but alſo an apparent right of poſſe Non, 
yhich cannot be removed hut by courſe of law: in 
Ne proceſs of which muſt. be ſhewn, that though he hath 
it preſent poſſeſſion, _ and. therefore. hath the preſumptive 

right _ 
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ſuch evidence i in his favour. 


poſſeſſor, by ſhewing the unlawful means by which he enten 


e and inheritance; and into which, as he ſaith, the 1 
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right, yet there is a right of poſſeſſion, ſuperior to "as, 
ing in him who brings the action. 


THESE remedies are either by a crit of entry, or an q 
which are actions merely. poſefſory ; ſerving only to u 
that poſſeſſion, whereof the demandant (that is, he who fy 
for the land) or his anceſtors, have been unjuſtly 2 
the tenant or poſſeſſor of his freehold, or thoſe under 
he claims. They meddle not with the right of property: oj 
reſtoring the demandant to that ſtate or ſituation, in wii 
he was (or by law ought to have been) before the diſpoſſeſ 
committed. But this without any prejudice to the right; 
ownerthip; for, if the diſpoſſeſſor has any legal claim, rr: 
may afterwards exert it, notwithſtanding, a recovery lll: 
againſt him in theſe poſſeſſory actions. Only the law Md 
not ſuffer him to be his own judge, and either take or mi eur 
tain poſſeſſion of the lands, until he hath recovered them 
legal means (; rather preſuming the right to have accan 
panied the antient ſeiſin, than to AIG in one was to * 


1. The firſt of theſe poſſeſſory remedies i is by 5 ent 
try; which is that which diſproves the title of the tenant{ 


or continues poſſeſſion (m). The vrit is directed to the Her. 
riff, requiring him to © command the tenant of the land tl: 
© he render (in Latin, praecipe quod reddat ) to the demandayree 
the premiſes in queſtion, which he claims to be his 1g 


0 tenant hath not entry but by a diſſeiſin, intruſion, or i 
« like, made to the ſaid demandant, within the time limit 
« by law: or that upon refuſal he do appear in court onus 
« a day, to ſhew wherefore he hath not done it (1), 
This is the original proceſs, the praecipe, upon which! 
the reſt of the ſuit is grounded; and from hence it appe 


that what is required of the tenant is in the alternati 
el I 


05 Mirr. c. 4. $. 2.4. (m) Fiach, L. 261. 008810 | 
append. No. V. F. 1. | N04 


* 


— 
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ther to deliver ſeifin of the lands, or to ſhew cauſe why he 
i not. Which cauſe may be either a denial ef the fact, of 

ning entered by ſuch means as are ſuggeſted, or a juſtifica- 
n of his entry by reaſon of title in himſelf, or in thoſe under 
Thom he makes claim: and hereupon the poſſeſſion of the 
nd is awarded to him who produces the cleareſt. right topoſ- 


8 it. | 


Is our antient books we find frequent mention of the degrees, 
thin which writs of entry are brought. If they be brought 
unſt the party himſelf who did the wrong, then they only 
arge the tenant himſelf with the injury; “ non habuit in- 
rreſum niſi per intruſionem quam. iþſe fecit. Bat if the in- 
der, diſſeiſſor, or the like, has made any alienation of the 
d to a third perſon, or it has deſcended to his heir, that 
umſtance muſt be alleged in the writ, for the action muſt 
ays be brought againſt the tenant of the land; and the 
ect of his poſſeſſory title, whether ariſing from his own 
ng or that of thoſe under whom he claims, muſt be ſet 
th, One ſuch alienation or deſcent makes the firſt (o) de- 
n wich is called the per, becauſe then the form of a writ 
entry 1s this ; that the tenant had' no right of entry, but 
the original wrongdoer, who alienated the lands, or from 
Mm it deſcended, to him: * non habuit ingreſſum, ni 
er Cuilielmum, qui ſe in llud intruſit, et illud tenenti di- 
uſt (p).“ A ſecond alienation or deſcent makes another 
ree called the per and cui; becauſe the form of a writ of 
in that caſe, is, that the tenant had no title to enter, but 
r under a prior alienee, to whom the intruder demiſed it; 
n babuit ingreſſum niſi per Ricardum, cui Guilielmus illud 
mijit, qui ſe in illud intrufit (q). Theſe degrees thus ſtate 
original wrong, and the title of the tenant who claims un- 
ſuch wrong. If more than two degrees, that is, two aliena- 
Sordeſcents were paſt, there lay no writ of entry at thecom- 
| | „ mon 


) Finch. L. 262. Booth indeed (of real a Aions 172) makes the 
degree to confiſt in the original wrong done, the ſecond in the 
nd the third in the per and cui. But the difference is imma- 
(p) Booth. 181. (q) Finch. L. 263. F. N. B. 


of theſe writs it is (the writ of entry ſur diſſeiſin in tir 
uſually grounded; which, we may remember, were obſer 


any dower to the widow within the time limited by lui 
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mon law. For, as it was provided, for the quietneſs of nar 
inheritances that no one, even though he had the true rige 
poſſeſſion, ſhould enter upon him who had the apparent ri 
by deſcent or otherwiſe, but he was driven to his «vrit of 

to gain poſſeſſion ; ſo, after more than two deſcents, om 
conveyances were paſſed, the demandant, even though | 
had the right both of poſſeſſion and property, was not alloy 
this pofſeſſory action; but was driven to his .aurit of righ, 
long and final remedy, to puniſh his neglect in not ſoy 
putting in his claim, while the degrees ſubſiſted, and fort 
ending of ſuits, and quieting of all controverſies (r). þ 
by the ſtatute of Marlbridge, 52 Hen. III. c. zo. it was Mr 
vided, that when the number of alienations or deſcent 
ceeded. the uſual degrees, a new writ ſhould be allowed wi 
out any mention of degrees at all. And accordingly aq 
writ has been framed, called a writ of entry in the j 
which only alleges the entry of the wrong doer, without dif 
cing all the intermediate title from him to the tenant: ſat 
it in this manner; that the tenant had no legal entry ui i 
after, or ſubſequent to, the ouſter or injury done by thed 
gina] diſpoſſeſſor; nor habuit ingreſſum niſi poſt inuſu 
t quam Guilielmus in illud fecit; and rightly concludingi 
if the original title was wrongful, all claims derived fr 
thence mult participate of the ſame wrong. Upon the EHu 


in the preceding volume (s) to be fictitious ations, a0 
againſt the tenant of the freehold (uſually called the teu or 
the praecipe, or writ of entry) in which by colluſion te © 
mandant recovers the land. =... 

Turs remedial inſtrument, of writ of entry, is applica: re. 
all the caſes of ouſter before - mentioned, except that of diſd 
nuance by tenant in tail, and ſome peculiar ſpecies of dl 
ments. Such is that of deforcement of dower, by not aſiq 


Cr) 2 Inſt. 153. (s) Book II. ch; 21. 
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ne has her remedy by a writ of dower, unde mhi{ habet 
But if ſhe be deforced of a part only of her dower, ſhe 
not then ſay that zihil habet: and therefore ſhe may have 
arſe to another action, by writ of right of doxwer :- which 
nore general remedy, extending either to part or the 
le; and is (with regard to her claim) of the ſame nature 
e grand writ of right, whereof we ſhall preſently ſpeak, 
ith regard to claims in fee- ſimple (t). On the other hand, 
e heir (being within age) or his guardian, aſſign her 
e than ſhe ought to have, they may be remedied by a 
of admeaſurement of dor (u). But in general the writ 
entry is the univerſal remedy to recover poſſeſſion, when. 
rofully withheld from the owner, It were therefore end- 
to recount all the ſeveral diviſions of writs of entry, which: 
different circumſtances of the reſpective demandants may 
ve, and which are furniſhed by the laws of England (v): 
g plainly and clearly chalked out in the moſt antient and 
ly venerable collection of legal forms, the regiſtrum ommiun. 
um, or regiſter of ſuch writs as are ſuable out of the king's. 


ts, upon whichFitzherbert's natura breUum is a comment 4 

| : ard . 
F. N. B. 147. (t) Bid. 16. (u) F. N. B. 148. Finch. 
14. Stat. Weſtm. 2. 13 Edw. I. c. 7: v) See Britton. c. 
fol. 164. The moſt uſual were, 1. The writs of en try ſas dif- 
and of in!rufion : (F. N. B. 191. 203.) which are brought to 
y either of thoſe ſpecies of ouſter. 2. The writs of dam fuit 
f aetatem and dum fuit neon comps mentis: (Ibid 192. 202) 
h lie for a perſon of full age, or one who hath recovered his 
randing, after having (when under age or inſane) aliened his 
or for the heirs of ſach alienor. 3: The writs of cur in wita 
Iu ante diver tium { Ibid. 193. 204:) for a woman, when a wi- 
or divoſced, whote huſband during the coverture (cus in vita 
vl cui ante divortium, ipſa contradicere non potuit ) hath ali- 
| her eſtate. 4. Phe writ ad communem legem (Ibid. 201.) 
he reverfioner, after the alienation and death of the particular, 
01 thr life. 5, The writs in caſu previſe and in cenſimili ca ſu 
205. 206.) which lay not ad communem legem, but are given 
at. Cioc. 6 Edw. I c. J. and Weſtm. 2. 13 Edw. I. c. 24. 
be revgrſioner after the alienation, but during the life of the, 
Nl in dower, or other tenant for. life. 6. The writ ad ter mi- 
ful. praete: tit. (Ibid. 201.) for the.,reverſiongr, when the 
Mon is withheld by the leſſee or a ſtranger, aſter the deterrmi- 
Nef a lcaſe for years. 7, The writ-cauſa matrimenii praelocuti 
zog) for 2 woman = giveth land to a man in fee or for life, 
e ntent that he may marry. her, and he doth not, And the. 


n caſe of other deforcements,. 


184 | P. R I V A T E | Boorn 


and in which every man who is injured will be ſure to 
method of relief, exactly adapted to his own caſe, defer 
in the compaſs of a few lines, and yet without the omiſſq 
any material circumſtance. So that the wiſe and equi 
proviſion of the ſtatute Weſtm. 2. 13 Edw. I. c. 24. forſ 
ing new writs when wanted (w), is almoſt rendered uſeli 
the very great perfections of the antient forms. And ink 
I know not whether it is a greater credit to our laws, u 
ſuch a proviſion contained in them, or not to have ocak 
or at leaſt very rarely, to uſe it. LE 


In the times of our Saxon anceſtors, the right of poſt 
ſeems only to have been recoverable by writ of entry f 
which was then uſually brought in the county court, An 

is to be obſerved, that the proceedings in theſe action 
not then ſo tedious, when the courts were held, and pm 
iſſued every three weeks, as after the conqueſt, when 
cauſes were drawn into the king's courts, and proceſs iſ 
from term to term; which was found exceeding dla 
being at leaſt four times as ſlow as the other. And ben 
new remedy was invented in many caſes, to do juſtice tl: 
people, and to determine the poſſeſſion, in the proper gt 
ties, and yet by the king's judges, This was the rent 
by afiſe, of which we are next to ſpeak. 


2. THE writ of afjiſe is ſaid to have been invented 
Glanvil, chief juſtice to Henry the ſecond (y) ; and 
ſo, it ſeems to owe its introduction to the parka 
held at Northampton, in the twenty-ſecond year ef 
prince's reign: when. juſtices in eyre were appointed # 
round the kingdom in order to take theſe afliſes ; and 
aſſiſes themſelves (particularly thoſe of mort A ancefar 
novel diſſciſin) were clearly pointed out and deſcribed (3) 

W) See rag. 1. (x) Gilb. Ten. 42. (y) Mirror. e ant 
5 ; 2) Q 2 Si dominus feodi negat haeredibus defuntl | 
vam ejuſde m feodi, juſtitiarii domini regis faciant inde ft 
cognitionem per it legales n1mines, qualem ſaiſinan defundn! 
habuit, die qua fuit vivus et mortuus; et frieut recoguitun n 
ita haeredibus ejus reflituant. & 10. Fuſtitiarti demini reg 

feeri rer-rnitionem de diſſaiſints factis ſuper aſſiſum, len 
 dominus rex wenit in Angliam proxime poſt pacem foctan 1 
ſum et regem filium ſuum, (Sp elm. Crd, 330.) 


„ 
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+ of entry is a real action, which diſproves the title of the 
nt, by ſhewing the unlawful commencement of his poſ- 
20; ſo an aſſiſe is a real action, which proves the title of 
gemandant, merely by ſhewing- his, or his anceſtor's 
ſon (a): and theſe two remedies are in all other reſpects 
tally alike, that a judgment or recovery in one is a bar 
nk the other; fo that when a man's poſſeſſion is once 
blihed by either of theſe poſſeſſory actions, it can never 
lifturbed by the ſame antagoniſt in any other of them. 
word affſe, is derived by fir Edward Coke (b) from 
Latin aſidco, to fit together; and it ſignifies, originally, 
jury who try the cauſe, and ſit together for that purpoſe. 
a figure it is now made to ſignify the court or juriſdiftion, 
ch ſummons this jury together by a commiſſion of aſſiſe, 
laſſſas capiendas; and hence the judicial aſſemblies held 
the king's commiſſion in every county, as- well to take 
e writs of aſſiſe, as to try cauſes at aii prius, are termed 
ommon ſpeech the affiſes. By another ſomewhat fimilar 
e, the name of aſſiſe is alſo applied to this aftiun, for 
rering poſſeſſion of lands: for the reaſon, ſaith Littleton, 
why ſuch wiits at the beginning were called aſſiſes, was, 
that in theſe writs the theriff is ordered to ſummon a jury, 
ſiſe; which is not expreſſed in any other original writ (d). 


nis remedy, by writ of aſſiſe, is only applicable to two 
of injury by ouſter, viz. abatement, and a recent or 28. 
iſifin. Tf the abatement happened upon the death of the 
ndant's father or mother, brother or ſiſter, uncle or aunt, 
lew or niece, the remedy is by an aſſiſe of mort d"anceftor. 
e death of one's anceſtor : and the general purport of this 
is to direct the ſheriff to ſummon a jury or aſſiſe, to view 
land in queſtion, and to recognize whether ſuch anceſtor 
leiſed thereof on the day of his death, and whether the de- 
ant be the next heir (e). And, in a ſhort time after, the 
judges... 


Fine b. L. 284. (b) 1 Inſt. 153. (c) F. 234- 
9. Litt, 159. (e) F. N. B. 195. Pioch. | 290. 


— 


the tenant to the demandant. If the abatement happened 


of mort d' anceflor no longer lies, but a writ of l, &. 


mother, then a writ of beſayle, or de proawo; but if it mou 
one degree higher, to the treſayle or grandfather's grand 
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judges uſually come down by the king's commiſſion to tae 
recognition of afliſe ; when, if theſe points are found in 
affirmative, the law immediately transfers the poſſeſſion fi 


the death of one's grandfather or grandmother, then an ai 


avs; if on the death of the great grandfather, or great gu 


ther, or if the abatement happened upon the death of u 
collateral relation, other than thoſe before - mentioned. 
writ is called a writ of co/inage, or de conſanguinco (f). A 
the ſame points ſhall be enquired of in all theſe actions a 
firel, as in an aſſiſe of mort d anceflor; they being of 
very ſame nature (g): though they differ in this point 
form, that theſe ancgſtrel writs (like all other writs of praecj 
expreſily aſſert the demandants title, (viz. the ſeifm of 
anceftor at his death, and his own right of inheritance) 
aſſiſe aſſerts nothing directly, but only prays an enquiry ul 
ther thoſe points be ſo (h). There is alſo another ancek 
writ, denominated a nuper obiit, to eſtabliſh an equal di 
on of the land in queſtion, where on the death of an ance 
tor, who has ſeveral heirs, one enters and holds the ole 
out of poſſeſſion (i). But a man is not allowed to have an 
theſe poſſeſſory actions for an abatement conſequent on | 
death of any collateral relation, beyond the fourth degree(k 
though in the lineal aſcent he may proceed ad infnitun 
For the law will not pay any regard to the poſſeſſion of 20 
lateral relation, ſo very diſtant as hardly to be any at all 


IT was always held to be law (m), that where lands wert 
viſable in a man's laſt will by the cuſtom of the place, ther 
aſsiſe of zzort d anceſtor did not lie. For, where lands wer 
deviſable, the right of poſſeſsion could never be determined 

a pl 


(f) Finch. L. 266, 267. (g) Stat. Weſtm. 2. ny 
I. e. 20. (h) 2 Toit. 399. (i) F. N. B. 19,4 
L. 293. (k) Hale on F. N. B. 221. (1) Fits 2 
tit. ceſinage. 15, (mm) Bracton. J. 4, de aſſiſ. ner ti in 
forts. c. 13. F. 3. F. N. B. 196. 
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eſs, which enquired only of theſe two acts; the ſeiſin 
, anceſtor, and the heirſhip of the demandant. And 
it might be reaſonable to conclude, that when the ſta- 
f wills, 32 Hen. VIII. c. 1. made all ſocage lands de- 
an afsiſe of ort d anceſtor no longer could be brought 
ds held in ſocage (n); and that now, ſince the ſtatute 
r, II. c. 24. which converts all tenures, a few only ex- 
|, into free and common ſocage, it ſhould follow, that 
iſe of mort d anceſtor can be brought of any lands in the 
om; but, in caſe of abatements, recourſe mnuſt be pro- 
had to the more antient writs of entry. 


aſsiſe of novel (or recent) diſſeiſin is an action of the 
nature with the aſsiſe of ort d anceſtor before mention- 
that herein the demandant's poſſeſsion muſt be ſhewn. 
differs conſiderably in other points: particularly in that 
tes a complaint by the demandant of the diſſeiſin com- 
d, in terms of direct averment; whereupon the ſheriff 
manded to reſeiſe the land and all the chattels thereon, 
tep the ſame in his cuſtody till the arrival of the juſtices 
le; (which ſince the introduction of giving damages, 
las the poſſeſs1on, 1 is now omitted) (o) and in the mean 
0 fummon a jury to view the premiſes, and make re- 
tion of the aſsiſe before the juſtices (p). And if, upon 
al, the demandant can prove, firſt, a title; next, his 
ſan in conſequence thereof; and, laſtly, his diſſei- 
the preſent tenant ; he ſhall have judgment to fecover 
ln, and damages for the injury ſuſtained. 


it proceſs oſaſsiſes in general is called, by ſtatute Weſtm. 
Edw. I. c. 24. fe e remedium, in compariſon of that 
mit of entry; it not admitting of many di latory pleas and 
elings, to which other real actions are ſubject (q). Coſts 
mages were annexed to theſe poſſeſſory actions by the 
t of Gloceſter, 6 Edw. I. c. x. before which the tenant 
ſelsion was allowed to retain the intermediate profits of 
| the 


dee 1 Leon. 267. (o) Booth. 211. F. N. 
70 (4) Booth. 2.62, m 
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the land, to enable him to perform the feodal-burthens ins 
thereunto. And, to prevent frequent and vexatious d 
it is enacted by the ſtatute of Morton, 20 Hen. 11} 
that if a perſon diſſeiſed recover ſeiſin of the land wi 
aſſiſe of novel difſer/in, and be again diſſeiſed of the im 
nements by the ſame diſſeiſor, he ſhall have a writ of j 
ſeiſin; and, if he recover therein, the re-diſſeiſor ſul 
impriſoned; and, by the ſtatute of Marlbridge, 52 Hen, 
c. 8. ſhall alſo pay a fine to the king: to which the þ 
Weſtm. 2. 13 Edw. I. c. 26. hath ſuperadded double 
ges to the party aggrieved. In like manner, by the| 
ſtatute of Merton, when any lands or tenements are 
vered by aſſiſe of mort d ancgſtor, or other jury, or an 
ment of the court, if the party be afterwards diſſeiſed y 
ſame perſon againſt whom judgment was obtained, he 
have a writ of poſt-diſſeiſin againſt him; which ſubjed 
poſt- dĩſſeiſor to the ſame penalties as a re- diſſeiſor. The 
ſon of all which, as given by fir Edward Coke (r), is bi 
ſuch proceeding is a contempt of the king's courts, a 
deſpite of the law; or, as Bracton more fully expreſſes 
& talis qui ita convittus fuerit, dupliciter delinquit com 
& gem: quia facit diſſeiſinam et roberiam contra pacen) 
ic of etiam auſu temerario irrita facit ea, quae in curia4 
& regis rite actua ſunt : et propter duplex delictum mani 
tc gere debet poenam duplicatam.” | 


In all theſe poſſeſſory actions there is a time of limit 
ſettled; beyond which no man ſhall avail himſelf of ti 
ſeſſion of himſelf or his anceſtors, or take adyintaged 
wrongful poſſeſsion of his adverſary. For if he be n 
for a long and unreaſonable time the law refuſes att 
to lend him any aſsiſtance, to recover the poſſeſsion md 
both to puniſh his neglect, ¶ æam leges vigilantibus, nn 
entibus, ſubweniunt) and alſo becauſe it is preſumed Ul 
ſuppoſed wrongdoer has in ſuch a length of time pro 
legal title, otherwiſe he would ſooner have been ſued, | 
time of limitation by the ſtatute of Merton, 20 Hen. I 
8. and Weſtm. 1. 3 Edw. I. c. 39. was ſucceſsive 4 


4 


(r) 2 Inſt, 83, 84. (s) J. 4. c. 49. 
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particular aeras, viz. from the return of king John 
leland, and from the coronation, c. of king Henr 
und. But this date of limitation continued fo long unal- 
that it became indeed no limitation at all, it being 
three hundred years from Henry the third's coronatian 
year 1540) when the preſent ſtatute of limitations (t) 
made, This, inſtead of limiting actions from the date 
particular event, as before, which in proceſs of years 
abſurd, took another and more direct courſe, which 
tendure for ever; by limiting a certain period, as fifty 
for lands, and the like period (u) for cuſtomary or pre- 
ve rents, ſuits, and ſervices (for there is no time of li- 
jon upon rent, reſerved by deed) (w), and enacting that 
fon ſhould bring any poſſeſſory action, to recover poſ- 
n thereof merely upon the ſeiſin, or diſpoſſeſsion, of his 
ors, beyond ſuch certain period. And all writs, 
ded upon the poſſeſsion or the demandant himſelf, are 
8 to be ſued out within thirty years after the diſſeiſin 
lined of; for if it be an older date, it can with no pro- 
be called a frefh, recent, or novel difſeiſan: which 
fir Edward Coke informs us was originally given to 
weeeding, becauſe the diſſeiſin muſt have been ſince the 
re or circuit of the juſtices, which happened once in 
years, otherwiſe the action was gone (x). And we may 
e (y), that the limitation, preſcribed by Henry the ſe- 
a the firſt inſtitution of the aſsiſe of zovel diſeiſin, was 

bis own return into England after the peace made be- 
* and the young king his ſon; which was but the 
fore, | | 


Har has been here obſerved may throw ſome light on the 
ts of remitter, which we ſpoke of in the ſecond chapter 
| ; : of 


1 Hen. VIII. c. 2. u) See Berthelet's original edi- 

the ſtatute, 4. D. 1640: and Cay's, Pickering's, and the 

£20's editions, examined with the record. Raſtell's, and 

intermediate editions, which fir Edward Coke (2 Inſt. gs.) 

er ſubſequent writers have followed, make only forty years 

Ws, Ge. (w) 8 Rep. 65. (x) 1 Inſt, 253. Booth, 
{y) See pag. 184. 
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one who hath a right to lands, but is out of poſlcfi 
afterwards the freehold caſt upon him by ſome ſubſequ 
fective title, and enters by virtue of that title. In thi 


5 by an equitable fiction ſuppoſes him to have gained 


cannot poſsibly obtain judgment at law to be reſtored 


. haſty obſerver, who perhaps would imagine, that ſu 
tenant hath now both the right and alſo the poſleſsion 
tle ſignifies by what means ſuch poſſeſsion ſhall be fad 
gained. But the wiſdom of our antient law determine 
thing in vain. As the tenant's poſſeſsion was gained hy 


would have been doubly hard, becauſe, during the t 


have had jus, et ſeiſinum, ſeparate z a good right, bu Wi" o. 


ſion may be reſtored to him, that is unjuſtly deprived in 
But the right of poſſæſſion (though it carries with ita ſton 
ſumption) is not always concluſive evidence of the right! 
perty, which may ſtill ſubſiſt in another man. For, as! 
may have the paſſeſsion, and another the right of poſeſum, 
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of this book (z); and which, we may omen was, 


the law remits him to his antient and more certain riot 
in conſequence, and by virtue, thereof: and this, becy 
prior right, ſince he is himſelf the tenant of the lan 


therefore hath nobody againſt whom to bring his a 
This determination of the law might ſeem ſuperfluous 


feftive title, it was liable to be overturned by ſhewng 
defect in a writ of entry; and then he muſt have been 
to his writ of right, to recover his juſt inheritance; 


was himſelf tenant, he could not eſtabliſh his prior titel 
poſſeſſory action. The law therefore remits him to li 
title, or puts him in the ſame condition as if he had req 
the land by writ of entry, Without the remitter he 


poſſeſs ion: now, by the remitter, he hath the moſt 
of all titles, juris et ſeiſinae conjunetionem. | 


III. By theſe poſſeſſory remedies the right of 


is recovered by theſe poſſeſſory actions; ſo one man ni 


12) See pag. 19. 
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right of poſe Vion, and cannot therefore be evicted by any 
{ory action; and another may have the right of property, 
ich cannot be otherwiſe aſſerted than by the great and final 
pedy of a writ of right, or ſuch correſpondent. wr rits as are 
the nature o* a writ of right. | | 


HIS happens — in fog yg 1. wy diſconti- 
ance by the alienation of tenant in tail : whereby he, who 
{ the right of poſſeſsion, hath transferred it to the alienee; 
| therefore his iſſue, or thoſe in remainder or reverſion, 
| not be allowed to recover by virtue of that poſſeſsi on, 
ich the tenant hath ſo voluntarily transferred. 2. In caſe 
judgment given againſt either party by his own default; 
3. Upon trial of the merits, in any poſſeſſory action: for 
b judgment, if obtained by him who hath not the true 
nerſhip, is held to be a ſpecies of deforcement; which 
verer binds the right of poſſeſsion, and ſuffers it not to be 
r again diſputed, unleſs the right of property be alſo proy- 
4. In caſe the demandant, who claims the right, is bar- 
12 theſe poſſeſſory actions by length of time and the 
te of limitations before - mentioned: for an undiſturbed 
ion, for fifty years, ought not to be deveſted by any 
g but a very clear proof of the abſolute right of propri- 

In theſe four caſes the law applies the remedial inftru- 
nt of either the writ of right itſelf, or ſuch other writs as 
fd to be of the ſame nature. | | 


3 firſt, upon 3 an 9 by tenant in tail, where- 
the eſtate tail is diſcontinued, and the remainder or re- 
on is by failure of the particular eſtate diſplaced, and 
ed into a mere right, the remedy is by action of forme- 
(ſecundum formam dom) which is in the nature of a writ 
rel (a), and is the higheſt action that tenant in tail can 
ſe (b). For he cannot have an abſolute writ of right, 
ich is confined only to ſuch as claim i in fee-ſimple ; and 
that reaſon this wr it of formedon was granted him by 

| "ou 


(a) Figeh, L. 267, (t) Co. Litt. 316. 
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_ freehold (d). In which action the demandant is bow 


in tail, with remainder to a third perſon in tail or inf 


This writ is not given in expreſs words by the ſtatute d 
this maxim in law, that if any one hath a right to thel 
he ought alſo to have an action to recover it. A formuil 
the reverter lieth, where there is a gift in tail, and after 


the reverſion falls in upon the donor his heirs, or aſsign 


law, before the ſtatute de donis, if the donee aliened h 


a formedon by ſtatute 21 Jac. I. c. 16. is twenty years; 
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the ſtatute de donis-or Weſtm. 2. 13 Edw. I. c. 1.” whi 
therefore emphatically called his writ of right (e). Thi 
is diſtinguiſhed into three ſpecies; a formedon- in the 4 
er, in the remainder, and in the reverter. A ind 
don in the deſcender lieth, where a gift in tail is malt 
the tenant in tail alienes the lands entailed, or is diſkif 
them, and dies: in this caſe the heir in tail ſhall hav 
wwrit of for madom in the deſcender, to recover theſe lan 
given in tail, againft him who is then the actual tenant 


Rate the manner and form of the gift in tail, and wo 
Himſelf heir ſecundum farmam toni. A. formedon'in tit 
maimler lieth, where a man giveth lands to anotherforli 


and he who hath the particular eſtate dieth, without iſſy 
heritable, and a ſtranger intrudes upon him in remit 
and keeps him out of poſſeſsion (e). In this caſe theren 
-der-man ſhall have [his writ of formedon in the ri 
-wherein the whole form of the gift is ſtated, and the WI" ** 
-pening of the event upon which the remainder dep” 


ts, but is founded upon the equity of the ſtatute; and 


by the death of the donee or his heirs without iſſue of hi 


ſuch cafe the reverſioner ſhall have this writ to recoverthelt 
wherein he ſhall ſuggeſt the gift, his own title to the ren 
minutely derived from the donor, and the failure of if 
on which his reverſion takes place (f). This lay at con 15 a 


he had performed the condition of the gift, by having! 
and afterwards died without any (g). The time of Iimitai : as 


| F. N 
te) F B. 286. (a) Thid, 211,212. (e] 
217. "0 Thid Rog: 8 Rep. 88. 080 Finch. L 
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ich ſpace of time after his title acerues, the demandane 
| bring his action, or elſe is for ever barred, 


In the ſecond caſe; n 
xr life, in dower, by the curteſy, or in fee · tail, are bar- 
of the right of poſſeſſion by a recovery had againſt them, 
gh their default or non appearance in a poſſeſſory a&i- 
they were abſolutely without any remedy at the com- 
1 law; as a writ of right does not lie for any but ſuch as 
in to be tenants of the fee - ſimple. Therefore the ſtatute 
im, 2. 13 Edw. I. c. 4. gives a new writ for ſuch per- 
after their lands have been ſo recovered againſt them by 
ult, called a guad ei dgforceat; which, though not 
y a writ of right, ſo far pattakes of the nature of one, 
at it will reſtore the right to him, who has been thus un- 
i deforced by his own default (h). Butin caſe the re- 
7 were not had by his own default, but upon deferice in 
. poſſeſſory action, this ſtill remains final with re- 
| to theſe particular eſtates, as at the common law: and 
ce it is, that a common recovety (on a writ of entry in 
50%) had, not by default of the tenant himſelf, but (after 
defence made and voucher of a third perſon to warranty) 
ef fuck vouckoey in now tag wins bar to cut off an 
«tail (i). 


4 THIRDLY, in caſe the right of poſſeſſion be barred 
recovery upon the merits in a poſſeſſory action, or, laſtly, 
the ſtatute of limitations, a claimant in fee - ſumple 
have a mere writ of right z which: is in its nature the 
elt writ in the law (K), and lieth only of an eſtate in fee- 
le, and not for him who hath a leſs eſtate. This writ 
mcurrently with all other real actions, in which an eſtate 
t-mple may be recovered ; and it alſo lies after them, 
gas it were an appeal to the mere right, when judg- 
t hath been had as to the poſſeſſion i in an inferior poſ- 
OL, III, 1 ſeſſory 


F. N. B. 1935. (3) See book II. ch. 21. WF N. B. i. 
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ſeſſory action (I). But though a writ of right may be bu 
where the demandant is entitled to the poſſeſſion, yetitng 
is adviſable to be brought 1 in ſuch caſes; as a more e 
tious and eaſy remedy i is had, without meddling with 
property, by proving the demandant's own, or his nh 
poſſeſſion, and their illegal ouſter, in one of the poſi 


actions. But, in caſe the right of poſſeſſion be loſt by la 


of time, or by judgment againſt the true owner in ay 


theſe inferior ſuits, there is no other choice: this is the 
only remedy that can be had: and it is of fo forcible a 


that it overcomes all obſtacles, and clears all objettions 
may have ariſen to cloud and obſcure the title. And, 


iſſue once joined in a writ of right, the judgment is abſoſ 
final; ſo that a recovery had in this action may be ple 
in bar of . other claim or r demand (m). 


THe pure, proper, or mere writ of right lies only 


have faid, - to recover lands in fee-ſimple, unjuſtly with: 
from the true proprietor. But there arealſo ſome other 
which are ſaid to be in the nature of a writ of right, bi 


their proceſs and proceedings do moſtly (though not int 
agree with the writ of right: but in ſome of them the fee 
ple is not demanded; and in others not land, but ſome i 
poreal hereditament. Some of thele have been already 1 
tioned, as the writ of right of dower, of formed, G. 


the others will hereafter be taken notice of, under ther 


per diviſions. Nor is the mere writ of right alone, u 
ways, applicable to every caſe of a claim of lands in it 
ple: for if the lord's tenant in fee- ſimple dies without | 
-whereby an eſcheat accrues, the lords ſhall have 2 

eſcheat (n), which is in the nature of a writ of right (o). 
if one of two or more coparceners deforces the olle 
'uſurping the ſole poſſeſſion, the party aggrieved ſhall k 
writ of right de rationabili parte (p): which may be gun 


tu F. N. B. 1. 5. (m) Ibid. 6. Co. Lit, 188. (0 
B. 143. (o) Booth, 135. (p) F. N. B. 9. 
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che ſeiſin of the anceſtor at any ume during his lifes 5 


ereas in a nuper obut (which i 18 2 poſſeſſory remedy) ( q) he | 
ut be ſeiſed at the time of his death. But, waying theſe 
d other minute diſtinctions, let us now return to the gene- | 


writ of right. 5 , 5 

Tars writ ought to be firſt brought i in the court-baron 00 
the lord, of whom the lands are holden; and then it is 
jen or patent: but if he holds no court, or hath waived his 


pht remiſit curiam ſuam, it may be brought in the king's © 


urts by writ of praecipe originally (s); and then i it is a _— 


right che (t), being directed to the ſheriff, and not the | 
id (u). Alſo, when one of the king” s immediate tenant” S- 


copite is deforced, his writ of right is called a writ of prae- 
ye in capite (the improper uſe of which, as well as, of the 
mer praecipe, quia dominus remiſit curiam, ſo as to ouſt the 
id of his juriſdiẽtion, is reſtrained by magna carta) (w) and, 
ing directed to the ſheriff and originally returnable in the 
Ing's courts, is alſo a writ of right cloſe (x). There is likewiſe 
little writ of right cloſe, ſecundum conſuetudinem manerii, 
lich lies for the king's tenants in antient demeſne (), and 
thers of a ſimilar nature (z), to try the right of their lands 
d tenements in the court of the lord excluſively (a). But 


e writ of right patent itſelf may alſo at any time be removed | 


to the county court, by writ of tolt (b), and from thence 
to the King's courts, by writ of pon (c) or recordari facias, 
the ſuggeſtion of either party that thary 1 18 4 1 ** & ad 
« of juſtice (d).  2x5atieing 
Ix the progreſs of this action (e), the IBID Fo mu ie 
me ſeiſin of the lands and tenements in himſelf, or elſe in ſome 


E e 0 gate aff 


8 4 F 


(q) See pag. 186. lr) Append, No. 1. 8. 7. 0 F. N. B 


| inch, L. 313; (t) Booth. 91. lu) Append. No. * 9.4. | 
ph) 24. (x)F. N. B. 5. (y) See boo II. eh. 6. od. 62) - 


lichen. tit. copyholg. (a) Bracton. I. 1. c. 11. J. 4 fr. 1. c. 
tr. 3. c. 13. I. 9. Old Tenur, t. tenir en ſocage Old N. B. 
735 t. briefe de recto claus, F. N. B. 11, (b) Append. 


de b . . (e) Ibid, 9.3. (0) F. N. TN 4 le) Ap- 
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perſon under whom he claims, and then derive the right | 
the perſon ſo ſeiſed to himſelf ; to which the tenant nuf: 
Fer by denying the demandant's right, and averring tl 
Has more right to hold the lands than the demandant jy 
demand them ; which puts the demandant upon the pf 
his title : in which if he fails, or if the tenantcan ſhew i 
ter, the demandant and his heirs are perpetually bane 
their claim; but if he can make it appear that his right 
fuperior to the tenant's, he ſhall recover the Iands nga 
_ tenant and his heirs for ever. But even this writ of f; 
"however ſuperiar to any other, cannot be ſued out at any 
ſtance of time. For by the antient law no ſeiſin could he; 
leged by the demandant, but from the time of 11 
firſt (f) by the ſtatute of Merton, 20 Hen. III. c. 8, ff 
the time of Henry the ſecond ; by the ſtatute of Weſt, 
3 Edw. I. c. 39. from the time of Richard the firſt ; and n 
by ſtatute 32 Hen. VIII. c. 2. ſeiſin in a writ of right 
be within ſixty years. So that the poſſeſſion of lands inf 
Ample uninterruptedly, for three ſcore years, is at pref 
Fufficient title againſt all the world; and cannot be impeach 
by any dormant claim whatſoever. 


Inv now gone through the ſeveral ſpecies of injury! 

: 8 or diſpoſſeſſion of the freehold, with the remedies aq 
cable to each. In conſidering which I have been unavoidi 
led to touch upon much obſolete and abſtruſe learning, asitl 
intermixed with, and alone can explain the reaſon of, ti 
parts of the law which are now more generally in uſe, l. 
without contemplating the whole fabric together, it is inp 

fible to form any clear idea of the meaningand 2 

thoſe disjointed parts, which till forms a conſiderable br 

of the modern law; ſuch as the doctrine of entries andre 

ter, the levying of fines, and the ſuffering of common mt 

veries. Neither indeed is any conſiderable part of il 
which I have ſelected in this chapter from among the i! 

 mble monuments: of our anceſtors, ſo abſolutely antq 


i) Co, Lit, 114. 
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to be out of FER though they are certainly out of uſe: 
being, it muſt be owned, but a very few inſtances for 
re than a century paſt of proſecuting any real action for 
| by writ of entry, alſiſe, formedon, writ of right, or 
wife, The forms are indeed preſerved in the practice 
Wcommon recoveries : but they are forms, and nothing elſe; 
which the very clerks that paſs them are ·ſeldom — : 
kign the reaſon. But the title of lands is now uſually tried 
in actions of jectment, or treſpaſs. . 


an injury to a freehold ; wiz. by aſsiſe of novel diſeiſin Q 
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CHAPTER THE ELEVENTH, 


* 


or DISPOSSESSION, ox OUSTER, or CHA 
REAL. 


AVING in the preceding chapter conſidered with ſom 
H attention the ſeveral ſpecies of injury by diſpoſſeſsionq 
ouſter of the freehold, together with the regular and vel 
connected ſcheme of remedies by actions real, which are g 
ven to the ſubje&t by the common law, either to recon 
the poſſeſsion only, or elſe to recover at once the poſſe{sion 
and alſo to eſtabliſh the right of property; the method wh 
J there marked out leads me next to conſider injuries by ou 
ſer, or diſpoſſeſsion, of chattels real; that is to fay, | : 
amoving the poſſeſsion of the tenant either from an eſtate , 
ſtatute-merchant, ſtatute-ſtaple, or elegit ; or from an cl: 
for years. 


I. OusrER, or amotion of poſſeſsion, from eſtates heldt 
either ſtatute or elegit, is only liable to happen by a ſpecies to 
diſſeiſin, or turning out of the legal proprietor, before his ela 
is determined by raiſing the ſum for which it is given him 
pledge. And for ſuch ouſter, though the eſtate be mercy 
chattel intereſt, the owner ſhall have the ſame remedy 3s fo 


But this depends upon the ſeveral ſtatutes, which o by 


(a) F. N. B. 178. 
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ſeltire intereſts (b), and which expreſſiy provide and al- 
this remedy in caſe of diſpoſſeſſion. Upon which ae- 
t it is that fir Edward Coke obſerves (e), that theſe te- 
it are ſaid to hold their eſtates wt liberum tenementum, uns 
teir debts be paid : becauſe by the ſtatutes they ſhall have 


| they have the ſunilitude of a freehold (d). 


I. As for ouſter," or amotion of poſſeſſion, from an eſtate 
years, this happens only by a like kind of diſſeiſin, ejecti- 
\ orturning out, of the tenant from the occupation of the 
ul during the continuance of his term, For this injury the 
x has provided him with two remedies, according to the cir- 


ce; which lies againſt any one, the leſſor, reverſioner, 
mander-man, or any ſtranger, who is himſelf the wrong- 
er, and has committed the injury complained of: and the 


e wrongdoer or ejector himſelf, but his feoffee or other 
ſon claiming under him. Theſe are mixed actions, ſome- 


covered, as well reſtitution of the term of years, as dama- 
for the ouſter or wrong. Page, Le 


T 


Fm (e). In this caſe he ſhall have this writ of eje&ione, to 


to the plaintiff for a term that is not yet expired, ane 
ing him (f). And by this writ the plaintiff ſhall recove 
ck his term, or the remainder of it, with damages. 


le) F. N. B. 220, (f) See appendix, No. II. $. 1, 


iſe, as tenant of the freehold ſhall have; and in that re- 


mfances and ſituation of the wrongdoer : the writ of gjedtione 


t of quare ejecit infra terminum ; which lies not againſt 


hat between real and perſonal ; for therein are two things 


1 A wRIT then of gjefione firmae, or action of treſpaſs in 
ment, lieth, where lands or tenements are let for a term 
years; and afterwards the leſſor, reverſioner, remainder- 
an, or any ftranger, doth eje& or ouſt the leſſee or his 


ll the defendant to anſwer for entering on the lands ſo demiſ. 


Stex 


0 Stat. Weſtm. 2. 13 Edw. I. e. 18, Stat. — 27% 
V. III. c. 9. (c) 1 Inſt. 43. (d) See book II. ch. 10, 


200 PRIVATE Bool 


Sic the diſuſe of real actions, this mixed ; 
become the common method of trying the title to lands at 
nements. It may not therefore be improper: to delineg 
with ſome degree of minutenefs, its hiſtory, the manner; 
its proceſs, and the principles whereon it is grounded. 


Wr have before ſeen (g), that the writ of covenant, 
breach of the contract contained in the leaſe for years, w 
antiently the only ſpecific remedy fox recovering againf 
leflor a term from which he had ejected his leflee, togeth 
with damages for the ouſter. But if the leſſee was ejefed! 
a ſtranger, claiming under a title ſuperior (h) to that oft 
leſſor, or by a grantee of the reverſion, (who might at y 
time by a common recovery have deſtroyed the tem) 
though the leſſee might ſtill maintain an action of com 
againſt the leſſor, for non-performance of his contraſt 
leaſe, yet he could not by any means recover the term itil 
If the ouſter was committed by a mere ſtranger, with 
any title to the land, the leſſor might indeed by a real aft 
recover poſſeſsion of the freehold, but the leſſee bad! 
other remedy againſt the ejector but in damages, but am 
of ejectione firmae, for the treſpaſs committed in ejedin 
him from his farm (k). But afterwards, when the cout 

of equity hegan to oblige the ejectar to make a ſpecificrality 
tion of the land to the party immediately injured, th 
courts of law alſo adopted the ſame method of dving con 
plete juſtice ; and, in the proſecution of a writ of ejettna 
introduced. a ſpecies of remedy not warranted by the an 
ginal writ nor prayed by the declaration (which go only f 


See pag. 150. (h) F. N. B. 145. (i) See book 
N. 5 7. 6. Ric: II. Ejeftiene fir mae ne. que un adi 
treſpaſs en ſou nature, et le plaintiff ne meta terne gut 
a wentr, nient plus que en treſpa ſi home recovera damage! pu! in, 
pa ſt nient fant, mes a feſer ; mes il convient a ſuer par aftin # 
covenant al comen law a recoverer ſon ter me: ow tota curia c 
ceſſie. Et per 8 la comen ley eft, lou home oft # | 
ler me par e er, il avera 1 fir mae ver ſus ceſj 9 


/ 


oufle ; et fil ſoit ente par ſon leſſor, briefe de covenant; 4% 
leſſee ou Cn de reverfion, brie 7 de covenant wer ſus fon kf 
et counters eſpecial count, &c. (Fitz, abr, t. cjed. firm, l. 
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mages merely, and are filent as to any reſtitution) wiz. a 
ment to recover the term, and a writ of poſſeſſion there - 
(I). This method feems to have been ſettled as early as 
ccign of Edward IV (m) : though it hath been ſaid (n) to 
e froſt began under Henry: VII. becauſe it probably was 

1 n to its preſent principal uſe, that of trying the 
to the nh HET | WED 


Tus better to apprehend the eontrivance, whereby this end 
effeRed, we mult recollect that the remedy by ejectment 
i its original an action brought by one who hath a leaſe for 
ard, to repair the injury done hun by diſpoſſeſs ion. In or- 
therefore to convert it into a. method of trying titles to 
freehold, it is firſt neeeſſary that the claimant do take 
felsion of the lands, to empewer him to conſtitute a leſſee 
rears, that may be capable of receiving this injury of diſ- 
ſelion. For it would be an offence, called in our law main- 
ance, (of which. in the next book) to convey a title to ano» -- 
; when the granter is not in poſſeſsion of the land: and: 
lead it was doubted.at firſt, whether this occaſional poſſeſsion, 
key, merely for the purpoſe. of conveying the title, ex- 
ed the leſſor from the legal guilt of maintenance (o). 
ſhen therefore a perſon, who hath right of entry into lands, 
ermines to acquire that poſſeſsion, - which is fully . . 
held by the preſent tenant, he makes (as by la he may) a a 
nal entry on the premiſes z and being fo in poſſeſsion of the 
he there, upon the land, ſeals and delivers a leaſe for years 
ſome third perſon or leſſee; and, having thus given him 
> leaves him in paſſeſsion of the premiſes. This leſſee 
toſtay upon the land, till the prior tenant, or he who had the 
nous poſleſsion, enters thereon afreſh and ouſts him; or till 
ne other perſon (either by accident or by agreement before- 
d) comes upon the land, and turns him out or ejects him. 
1 5 For 


{l) See append. No. II. C 4. prope fin.” (m) 7 Edw. JF. 6. 
| Pairfax A homo port Kae 22 le plaintff recowerd fon. 
o gur et arere, fibien come in quare ejecit infra terminum.y er, 
ul ſoit ar ere, donguts tout in damages, (Bro, Ar. f. guare © 
" infra terminum, 6.) (a) F. N. B. 220. 

* 2ppend, 39, | 
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For his injury the leſſee is entitled to his action of ejetment 
againſt the tenant, or this caſual ejector, whichever it was tht 
_ ouſted him, to recover back his term and damages. But when 
this acłion is brought againſt ſuch a eafual ejector as is before 
mentioned, and not againſt the very tenant in poſſeſſion, th 
court will not ſuffer the tenant to loſe his poſſeſſion without 
any opportunity to defend it. Wherefore it is a ftandin 
rule, that no plaintiff ſhall proceed in ejectment to recon 
lands againſt a caſual ejector, without notice given to fl 
tenant in poſſeſſion (if any there be) and making him a defen- 
dant if he pleaſes. And, in order to maintain the ation 
the plaintiff muſt, in caſe of any defence, make out fo 
points before the court; viz. title, leaſe, entry and oi 
Firſt, he muſt ſhew a good izle in his leſſor, which bring 
the matter of right entirely before the court; then, that the 
leſſor, being ſeiſed by virtue of ſuch title, did make him the 
leaſe for the preſent term; thirdly, that he, the leſſee or plain 
tiff, did enter or take poſſeſſion in conſequence of ſuch leaſe 
and then, laſtly, that the defendant ezfted or ejected hin 
Whereupon he ſhall, in conſequence, have a writ of poſſſin 
which the ſheriff is to execute, by delivering him the unde 
turbed and peaceable poſſeſſion of his term. 


TH1s is the regular method of bring g an action of eje 
ment, in which the title of the leſſor comes collaterally an 
- Incidentally before the court, in order to ſhew the i injur 
done to the leſſee by this ouſter. This method miſt be ft 
continued in due form and ſtrictneſs, ſave only as to f 
notice to the tenant, whenever the poſſeſsion is vacant, ( 
there is no actual occupant of the premiſes; and alſo in *ſomi 
other caſes. But, as much trouble and formality were fount 
to attend the actual making of the leaſe, entry, and oufth 
a new and more eaſy method of trying titles by writ of eee. 
ment, where there is any actual tenant or occupier of 088 
premiſes in diſpute, was invented ſomewhat more than a c 


tury ago, by the lord chief juſtice Rolle, who then fat in 
court of yer dach, ſo 0 called Ain} the Ga of kivg ny 


Lake: WR@NGS. 20g, . 
e ſecond. This new method entirely depends upon a ſtring |. 
legal fiftions.: no actual leaſe is made, no actual entry by. . 

| plaintiff, no actual ouſter by the defendant z but all are 
rely ideal, for the. ſole purpoſe, of trying the title. 9. 
g end, in the proceedings (p) a leaſe for a term of years is 
il to have been made, by him who claims title, to e 
inf who brings the action; as by John, Rogers to R- 
ud Smith: which plaintiff ought to be ſome. real perſon, 
id not merely an ideal fiftitious one who has no exiſtence, ' 
s frequently though unwarrantably practiſed (q): itis alſo 
ated that Smith, the leſſee, entered; and that the defendant. 
lam Stiles, who is called the caſual ejector, ouſted. him; 
c which ouſter. he brings this action. As ſoon as this ac- | 
n is brought, and the complaint fully ſtated in the decla- 
on (r), Stiles, the caſual ejector, or defendant, ſends a 
itten notice to the tenant in poſſeſsion of the lands, as 
eorge Saunders, informing him of the action brought by _ 
chard Smith, and tranimitting him a copy of the declara- 
on; withal aſſuring him that he, Stiles the defendant, has 
title at all to the premiſes, and ſhall- make no defence; 
d therefore adviſing the tenant to appear in court and defend 
Is own title: otherwiſe he, the caſual ejector, will ſuffer 
dment to be had againſt him; and thereby the actual 
nant Saunders will inevitably be tui ned out of poſſcision(s). 
n receipt of this friendly caution, if the teuant in poſſeſsion 
ſes not within a limited time apply to the court to be admit- 
Aa defendant in the ſtead of Stiles, he is ſuppoſed to have 
right at all; and, upon judgment being had againſt Stiles 
le caſual r Saunders the real tenant will be pee 10 
poſſeſsion by the; ſheriff. 


C 


— 


— 
ma 


Bur, if the tenant in eben Wan ee to * ta a defeq- | 
nt, it is allowed him upon this condition; that he enter into 
ruleof court (t) to confels, at the trial of the cauſe, three of the 
urequiſites for the maintenance of the nen action; vix. 
£31614) hei it | 
) See ap _ No. II. 2. 6 Mod, 
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ihe leaſe of Rogers the leſſor, the entry of Smith the plainti 
and his offer by Saunders himſelf, now made the defend 

_ Inſtead of Stiles: which requiſites, as they are wholly fit 

ous, ſhould the defendant put the plaintiff to prove, he mf 
of courſe! be nonſuited for want of evidence; but by fuck 
ſtipulated confeſs ion of eaſe, entry, and oufter, the trial wi 
now ſtand upon the merits of the title only. This done th 

declaration is altered by inſerting the name of George bau 
ders inſtead of William Stiles, and the cauſe goes down t 
trial under the name of Smith (the plaintiff) on the demiſeo 
Rogers, (the leſſor) againſt Saunders, the new defendant, 
And therein the leffor of \the plaintiff is bound to make out 
a clear title, otherwiſe his fiftitious leſſee cannot obtain juds- 
ment to have poſſeſsion of the land for the term, ſuppoſed i 
be granted. But, if the leſſor makes out his title in a (af 
factory manner, then judgment and a writ of poſſeſsion ſhall 
go for Richard Smith the nominal plaintiff, who by this ti 
has proved the right of John Rogers his ſuppoſed leſſor. Ye 
to prevent fraudulent recoveries of the poſſeſsion, by colluſun 
with the tenant-of the land, all tenants are obliged by ſtatut 
11. Geo. II. c. 19. on pain of forfeiting three years rent, i .,. 
give notice to their landlords, when ſerved with any decla nan 
1 tion in ejectment: and any landlord may by leave of the 
| court, be made a, co-defendant to the action; which inde 
he had a right to. demand, long before the proviſion of thi 
ſtatute (u): in like manner as (previous to the ſtatute Muc 
Weſtm. 2. e. 3.) if in a real action the tenant of the t 
freehold made default, the remainder-man or reverſion M:tcr: 
had a right to come in and defend the poſſeſsion; lech pte 
if judgment were had againſt the tenant, the eſtate of thai 
behind ſhohld be turned to à naked right (w). But if tf ner 
new defendant fails to appear at the trial, and to confi re 
teaſe, entry, and ouſter, the plaintiff Smith muſt inde 
be there nonſunted, for want of proving thoſe requiſites; hu bein 
judgment will in the end be entered againſt the caſual ee 
Stiles: for the condition on which Saunders was admitted a 
a defendant is broken, and therefore the plaintiff is Mf. 1 


00 7 Med, 70. Salk. 257. (e) Bradt. E f. 6, 10. 5% f 
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E ene, | On 
p in the ſame- ſituation. as if. he never had appeared at 
| the conſequence of which (we have ſeen): would have 

the ſheriff, by virtue of a writ for that purpoſe, would 


(WE. ..cned- out. Saunders, and-delivered:poſſe{Gon to Smitk. 
ame proceſs. therefore as would have been had; provid-. 


o conditional rule had been ever made, muſt new be pur- 
12s ſoon as the condition is: broken. But execution ſhall 
ſuped, if any landlord after the default of his tenant ap- 
to be made a-defendant and enters into. the uſual rule, 

onfeſs leaſe, entry, and ouſter (x). EYE 


Tur damages recavered: in theſe actions, though for- 
fly their only intent, are now uſually (ſince the title has boen 
ſidered as the prineipal queſtion) very ſmall and inade- 
te; amounting commonly to one- ſhilling or ſome other 
al ſum. In order therefore to complete the remedy, when 
poſſeſſion has been long detained from him that has right, 
adion of treſpaſs alſo lies, after a recovery in eje&ment 
cover. the meſne profits which the tenant: in poſteſſion 
wongfully received. . Which action may be brought in 
name of either the nominal plaintiff in the ejectment, or 


to the ejedtment, or ſuffers judgment to go by default y). 


ven is the modern way, of obliquely bringing in queſti- 
the title to lands and tenements, in order to try it in this 
teral manner; a method which is now univerſally 
fied in almoſt: every caſe. It is founded on the ſame - 
eiple as the antient writs of aſſiſe, being calculated to try 
mere þoſeſſory title to an eſtate; and hath ſueceeded to 
k real actions, as being infinitely more convenient for 
ning the end of juſtice: becauſe; the form, of the proceed 
being intirely fictitious, it is. wholly in the power of the 
to direct the application of that fiction, ſo as to prevent 
d and chicane, and eviſcerate the very truth of the 
be writ of ejeqtment, and. its nominal parties (as 


wad. 


(x) Stat. 13 Geo, II. c. 19. (y) 4 Burr. 668. 
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leſſor, againſt the tenant in poſſeſſion; whether he be made 
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fiction of the parties. Therefore an ejectment will not lie 


where the entry of him that hath right is taken away by & 


of the premiſes, which ſhall be valid, without any form 


tient law, where the r or ejector 1s not himſelfin 7 
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was reſolved by all the judges (z) are * judicially to be 
«« fidered as the fictitious form of an action, really brought) 
c the leſſor of the plaintiff againſt the tenant in poſſeſſin 
cc invented, under the control and power of the court, f 
te the advancement of juſtice | in many reſpectz; and to fan 
% the parties to go to trial on the merits, without being in 
c e in the nicety of pleadings on either lde. ; 


BurT a writ of cieAment i is not an adequate means to n 
the title of all eſtates; for on thoſe things, whereon an ent! 
cannot in fact be made, no entry ſhall be ſuppoſed by an 


an advoywſon, a rent, a common, or other incorporeal here 
ditament (a); except for tithes in the hands of lay apf roptig 
tors, by the expreſs purview of ſtatute 32 Hen. VIII. c. 
which doctrine hath fince been extended by analogy totit 
in the hands of the clergy (b): nor will it lie in ſuch eat 


ſcent, diſcontinuance, twenty years diſpoſſeſſion, or others 


Turs action of ejectment is however rendered a very aa 
and expeditious remedy to landlords whoſe tenants ar i 
arrere, by ſtatute 4 Geo. IT. c. 28. which enacts, that exer 
landlord, who hath by his leaſe a right of re-entry in caſed 
non-payment of rent, when half a year's rent is due, and n 
ſufficient diſtreſs is to be had, may ſerve a declaration in ej 
ment on his tenant, or fix the ſame upon ſome notorious}: 


re-entry or previous demand of rent. ' And. a recover) 
ſuch eje&tment ſhall be final and concluſive, both in law a 
equity, unleſs the rent and all cofts be 15 0 or tendered with 
in ſix calendar months afterwards.” 


2. THE writ of quare 7 infra terminum lieth, by the 


of 


00 Mich.” 32 Geo. 11. four Gent e ger yk „ 
Oro. Car. 492. Stra. 54. (b) Cro, Car, 301. 4. 
Rayra. 789. | 
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of the lands, but another who claims under him. As l 

rea man leaſeth lands to another for years, and, after, 

leffor or reverſioner entereth, and maketh a feoffment in | 

| or for life, of the ſame lands to a ſtranger: now the 

te cannot bring a writ of eje&ione firmae or ejectment 

nt the feoffee; becauſe he did not eject him, but the re- 

oner: neither can he have any ſuch action to recover his "= 

againſt the reverſioner, who did ouſt him; becauſe he | 
| 
| 
' 


jot now in poſſeſſion, and upon that account this writ was 
ied, upon the equity of the. ſtatute Weſtm. 2. c. 24. as 
acaſe where no adequate remedy was already provided (c). 
the action is brought againſt the feoffee for deforcing, 
keeping out, the original lefſee during the continuance of 
term: and herein, as in the ejectment, the plaintiff ſhall 
over ſo much of the term as remains, and alſo damages 
that portion of it whereof he has been unjuſtly deprived. 

t ſince the introduction of fictitious ouſters, whereby the 
e may be tried againſt any tenant in poſſeſſion (by what 
ans ſoever he acquired it) this action is fallen into diſuſe, 


(c) F. N. B. 198. | ihe 
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EHAPTER:TRE TWELP THe: 


OF - TRES SPA 8.8.5. 


N the r chapter n conſidered doch 1 
L juries to real property, as conſiſted in an ouſter, or u 3 
tion of the poſſeſſion. Thoſe which remain to be di ng I. 
ane fuch 25 wan be offered. a man's veal property wi 
any. amotien from ĩt. 5 

THE. ſecond, ſpecies therefore. of. FOE injuries, or wrong 
that affect a man's lands, tenements, or hereditaments, is H o 
of treſpaſs.. Treſpaſs, in its largeſt and moſt extenſive ſe cas 
ſignifies any tranſgreſſion or offence againſt the law of n: 
of ſociety, or of the country in which we live; whether Wm 
relates to a man's perſon, or his property. Therefore beaiiſ on 
another is a treſpaſs; for which (as we have formerly 2 1 
an action of treſpaſs vi et armis in aſſault and battery will |tce 
taking or detaining a man's goods are reſpectively treſpaſe e o 
for which an action of treſpaſs vi et axmis or on the caſe! 
trover and converſion, is given hy the law: . ſo alſo non 
formance of promiſes or undertakings i is a treſpaſs, upon wii les 
an action of treſpaſs on the caſe in aſſumpꝑſit is grounded: u 
in general, any misfeaſance, or act of one man wher 
another is injuriouſly treated or damnified, is a tranſgrelv 
or treſpaſs in its largeſt ſenſe; for which we have aireal 3 


&en (3), that, whenever the act itſelf is directly and imm . 
diate tea 


(a) See pag. 12 3. 
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ry injurious to the perſon or property of another, and 
fore neceſſarily accompanied with ſome force, an action 
treſpaſs vi et armis will lie; but, if the injury is only con- 

tial, a ſpecial action of treſpaſs an the caſe may be 
ght. ; Fae 2 bd 


zur in the limited and confined ſenſe, in which we are at 
int to conſider it, it ſignifies no more than an entry on an» 
r man's ground without a lawful authority, and doing 
damage, however inconſiderable, to his real property. - 
the right of neum and tuum, or property, in lands being 
e eſtabliſhed, it follows as a neceſſary conſequence, that 
night muſt be excluſive ; that is, that the owner may re- 
| to himſelf the ſole uſe and occupation of his ſoil : every 
y therefore thereon without the owner's leave, and eſpe- 
lyif contrary to his expreſs order, is a treſpaſs or tranſ- 
ion. The Roman laws ſeem to have made a direct pro- 
on neceſſary, in order to conſtitute this injury : . qui alie- 
un fundum ingreditur, poteft a domino, fi is prag uiderit, 
biberi ne ingrediatur (b).“ But the law of England, 
7 conſidering that much inconvenience may happen to 
owner, before he has an opportunity to forbid the entry, 
carried the point much farther, and has treated every 
upon another's lands, (unleſs by the owner's leave, or - 
ome very particular caſes) as an injury or wrong, for ſatiſ- 
ion of which an action of treſpaſs will lie; but determines 
quantum of that ſatisfaction, by conſidering how far the 
ice was wilful or inadvertent, and. by eſtimating the 
e of the actual damage ſuſtained. 3 


'ERY unwarrantable entry on another's ſoil the law 
les a treſpaſs by breaking his cloſe ; the words of the 
tof treſpaſs commanding the defendant to ſhew cauſe, 
ſe clauſam querentis fregit. For every man's land is 
© eye of the law incloſed and ſet apart from his 
Jubour's ; and that either by a viſible and material fence, 
pe held is divided from another by a hedge; or by 
deal inviſible boundary, exiſting only in the contem- 

| plation 


(b) Int, 2, 1. 12. 
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plation of law, as when one man's land adjoins to another 
in the ſame field. And every ſuch entry or breach gf; 
man's cloſe carries neceſſarily along with it ſome damage 
other: for, if no other ſpecial Joſs. can be aſſigned, ye i 
the words of the writ itſelf ſpecify one general damage, 
| the treading down and bruiſing his herbage (c). 


- On muſt have a property (either abſolute or r temp 
in the ſoil, and actual poſſeſſion by entry, to be able to mai 
tain an action of treſpaſs: or at leaſt, it is requiſite that 
party have a leaſe and poſſeſſion of the veſture and herhap 
of the land (d). Thus if a meadow be divided the * 
among the pariſhioners by lot, then, after each-: perſon 
ſeveral portion is allotted, they may be reſpectively capi 
of maintaining an action for the breach of their ſeveral clo 
(e); for they have an excluſive intereſt and freehold them on 
for the time. But before entry and actual poſſeſsion, a 
cannot maintain an action of treſpaſs, though he hath 
freehold in law (f). And therefore an heir before entry eu 
not have this action againſt an abator; though a dillon t 
might have it againſt a diſſeiſor, for the injury done by 
diſſeiſin itſelf, at which time the plaintiff was ſeiſed of 
land: but he cannot have it for any act done after the diſſe 
until he hath gained poſſeſsion by re-entry, and then he m 
well maintain it for the intermediate damage done; for all 
his re-entry, the law, by a kind of jus poſtliminii, ſuppm 
the freehold to have all along continued in him (g). Nei 
by the common law, in caſe of an intruſion or deforcema 
could the party kept out of poſſeſsion ſue the wrongdoer 0 
a mode of redreſs, which was calculated merely for injuit 
committed againſt the land while in the poſſeſsion of 1 
owner. But by the ſtatute 6 Ann. c. 18. if a gu 
or truſtee for any infant, a huſband ſeiſed jure wma” 
or a perſon having any eſtate or intereſt determinable up0 


a life or lives, ſhall, after the determination of 12 | 


| (6) F. N. B. 87, 88. (d) Dyer. 28g. 2 Roll, Abr. $49 le) d 
Eliz, 421. (f) 2 Roll. Abr. 553. (g) 11 Rep. „ 


que vie to be produced by the tenant of the land, or may 
x thereon in caſe of his refuſal or wilful neglect. And, 
je ſtatutes of 4 Geo. II. c. 28. and 11 Geo. II. c. 19. in 


ion. 


his cattle alſo : for if by his negligent keeping they ſtray 
n the land of another (and much more if he permits, or 


property of another, And herein, if any unwarrant- 


(o) Regifr, 94. 
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dire intereſts, hold over and continue in poſſeſsion of 
ads or tenements, they are now adjudged to be treſpaſ- 
;; and the reverſioner or remainder- man may once in 
year, by motion to the court of chancery, procure the 


, after the determination of any term of life, lives, or 
xs, any perſon ſhall wilfully hold over the ſame, the leflor 
ntitled to recover by action of debt, either a rent of dou- 
the annual value of the premiſes, in caſe he himſelf hath 
anded and given notice in writing to deliver the poſſeſ- 
; Or elſe double the uſual rent, in- caſe the notice of © 
ting proceeds from any tenant having power to determine 
leaſe, and he afterwards neglects to carry it into due exe- 


\ MAN is anſwerable for not only his own treſpaſs, butthat ; | 


es them on) and they there tread down his neighbour's » 
Wage, and ſpoil his corn or his trees, this is a treſpaſs for 
ch the owner muſt anſwer in damages. And the law : 
5 the party injured a double remedy in this caſe; by 
ting him to deftrein the cattle thus damage-feaſant; or 
Is damage, till the owner ſhall make him fatisfa&ion ; or 
by leaving him to the common remedy in foro contentioſo, 
action. And the action that lies in either of theſe caſes, 
relpaſs committed upon another's land, either by a man 
elf or his cattle, is the action of treſpaſs wi et armis; 
reby a man is called upon to anſwer, quare vi et armi 
yum iffius A. apud B. fregit, et blada ipſius A. ad walentiam 
um ſoldorum ibidem nuper creſcentia cum quibuſdam awveriis | 
us fuit, conculcavit, et conſumpſit, &c. (h): for the law 
ys couples the idea of force with that of intruſion upon 


able 
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able act of the defendant or his beaſts in coming up 
land be proved, it is an act of treſpaſs for-which the li 
tiff muſt recover ſome damages; ſuch however as the 
ſhall think proper to afleſs. | e 


In treſpaſſes of a permanent nature, where the injury 
\ continually renewed, (as by ſpoiling or conſuming they 
age with the defendant's cattle) the declaration may alk 
the injury to have been committed by continuation from i 
given day to another, (which is called laying the action v 
a continuarndo) and the plaintiff ſhall not be compelled to bi 
ſeparate actions for every day's ſeparate offence (i). 
where the treſpaſs: is by one or ſeveral acts, each of wii 
terminates in itſelf, and being once done cannot be doneag 
it cannot be laid with a continuando; yet if there be repeal 
actꝭ of treſpaſs committed, (as cutting down a certain m 
ber of trees) they may be laid to be done, not continual 
but at divers days and times within a given period (k). 


Ix ſome caſes treſpaſs is juſtifiable; or, rather entry 
another's land or houſe ſhall not in thoſe caſes be account 
treſpaſs: as if a man comes there to demand or pay man 
there payable; or to execute, in a legal manner, the proc 
of the law. Alſo a man may juſtify entering into an im 
public houſe, without the leave of the owner firſt ſpe 
ally aſked : becauſe, when: a man profeſſes the keeping 
ſuch inn or public houſe, he thereby gives a gene 
licence to any perſon: to enter his doors. 80. a landlord u 
justify entering to diſtrein for rent; a commoner £0 ate 
his cattle, commoning on another's land; and a reve 
to ſee if any waſte be committed on the eſtate; for the! 
parent neceſſity of the thing (1). Alſo it hath been ſaid, 
by the common law and cuſtom of England the poor ar 
lowed to enter and glean upon another's ground. after tho 


(i) 2. Roll. Abr. 545. Lord Rayma 2 40. (k) Salk. 638, 6} 
Lore Raym. 823. 7 Mod. 153. (I) 8 Rep. 146. 
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without being guilty of treſpaſs (m): which humane 
q on ſeems borrowed fromthe moſaical law (n). In like 

r the common law warrants the hunting of ravenous 

| of peey, as badgers and foxes, in another man's land; 

uſe the deſtroying fuch creatures is profitable to the public 

\, But in caſes where a man miſdemeans himſelf, or makes 
1 uſe of the authority with which the law entruſta him, 

all be accounted à treſpaſſer ab initio (p): as if one comes 

x tavern and will not go out in a reaſonable time, but 
es there allnight contrary to the inclination of the own- 

this wrongful a& ſhall” affect and have relation back 

| to his firſt entry, and make thewhole a treſpaſs (q). But 
e non! 2, as not paying for the wine he calls for, 

nt make him a treſpaſſer ; for this is only a breach of 

t, for which the taverner ſhall have an action of debt 

ſumpfit againſt him (r). So if à landlord diftreined for 
t, and wilfully killed the diſtreſs, this by the common 
made him a treſpaſſer ab initio (s) : and ſo indeed would 

other irregularity have done, till the ſtatute 11 Geo. II. 

. which enafts, that no ſubſequent irregularity of the 
lord ſhall make his firſt entry a treſpaſs ; but the party 
ned ſhall have a ſpecial action on the caſe for the real 
thc injury ſuſtained, - unleſs tender of amends hath been 
le. But till, if a reverſioner, who enters on pretence 
eing waſte, breaks the houſe, or ſtays there all night; 
the commoner. who, comes to tend his cattle, cuts 

12 tree; in theſe and ſimilar caſes the law judges that 
entered for this unlawful purpoſe, and. therefore, as 
add which demonſtrates ſuch his purpoſe is a treſpaſs, 
Itall be eſteemed a treſpaſſer ab initio (t). So alſo in the 

ot hunting the fox or the badger, . a man cannot juſtify 

King the ſoil, and as eg ham. out of the earth: W 


0 Cith, Ev. 233. Trials pair. ch. 1g. pag. 438, 
Leit. c. 19. bay & c. 23 per pai Deut. c. 24. v. 19. Te. 
ro, Jac. 321. (p) Finch. ay 3 Cro. Jac. 148. (q) 2 Roll, 


$61. (r) 8 Rep. 147, (s) Finch. L. 47. (t) 3 Rep. 146. 
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the law warrants the hunting of ſuch noxious animals f 
4, public good, yet it is held (u) that ſuch things muſt ts 
in an ordinary and uſual manner; therefore, as there i 
ordinary courſe to kill them, vix. by hunting, tac 

: at. the agony for them was unlawful. Bagh, 1 


Aman may alſo 1 in an ation of treſpaſs, 8 

cCount of the freehold and right of entry being in hin 
and this defence brings the title of theeſtate in queſtion, 
is therefore one of the ways deviſed, ſince the diſuſe of 
actions, to try the property of eſtates ; though it isn 
uſual as that by ejectment, becauſe that, being now a ni 
action, not only gives damages for the ejection, but alſo po 
ſion of the land: - whereas in treſpaſs, which is merely; 
ſona] ſuit, the right can be only aſcertained, but no pot 
delivered; nothing being recovered but Fes for 
wron g committed. 


IN order to prevent trifling and vexatious actions of treh 
as well as other perſonal actions, it is (inter alia) enaft 
ſtatutes 43 Eliz. c. 6. and 22. and 23 Car. II. c. 9. 11 
that where the jury, who try an action of treſpaſs, git 
damages than forty ſhillings, the plaintiff ſhall be all 
no more coſts than damages; unleſs the judge ſhall cc 
under his hand that the freehold or title of the lands 
[chiefly in queſtion. But this rule now admits of two a 
tions more, which have been made by ſubſequent tal 
One is by ſtatute 8 & g W. III. c. 11. which enactz 
in all actions of treſpaſs, wherein it ſhall appear that 
treſpaſs was wilful and malicious, and it be ſo certif 
the judge, the plaintiff ſhall recover full coſts. Every 
paſs is <vilful, where the defendant has notice, and is | 
ally forewarned not to come on the land; as every tit 
malicious, though the damage may not amount to forty! 
lings, where the intent of the defendant plainly appears iu 


(o) Cro. Jac, 321 
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Nh, 12. 
iſs and diſtreſs the plaintiff. - The other exception is by | 
tute 4 & 5 W. & M. c. 23. which gives full coſts againſt ] 
inferior tradeſman, apprentice, or other diſſolute perſon, - F 
bo is convicted of a treſpaſs in hawking, hunting, fiſhing, + 
fowling upon another's land. Upon this ſtatute it has been 
judged, that if a perſon be an inferior tradeſman, as a 

thier for inſtance, 1t matters not what qualification he may 

e in point of eſtate; but, if he be guilty of ſuch treſ- 
„ he ſhall be liable to pay full coſts. 18 


() Lord Raym. 149. 


CHAPTER 
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CHAPTER THE T MIRTEENTH, 


Or NUSANCE. 


A THIRD ſpecies of real injuries to a man's land | 
tenements, is by nuſance. Nuſance, nocumentum, or 
noyance, ſignifies any thing that worketh hurt, incon 
ence, or damage. And nuſances are of two kinds; pull 
common nuſances, which affect the public, and are an an 
ance to all the king's ſubje&ts ; for which reaſon we muſt 
them to the claſs of public wrongs, or crimes and miſden 
ors: and private nuſances; which are the objects of 
preſent conſideration, and may be defined, any thing 
to the hurt or annoyance of the lands, tenements, or he 
taments of another (a). We will therefore, firſt, mak 
the ſeveral kinds of nuſances, and then their wy 
medies. 


I. Ix diſcuſsing the ſeveral kinds of 8 we wild” 
ſider, firſt, ſuch nuſances as may affect a man's com 
hereditaments, and then thoſe that Oy: damage ſuch a 0! 


incorporeal. 


1. FIRST, as to 3 6 If a man bul 
houſe ſo cloſe to mine that his roof overhangs my roof, 
throws the water off his roof upon mine, this is a nuſan 
which an action will lie (b). Likewiſe to ere& a houſe or © 
n ſo near to mine, that it ſtops up my antient 7 

. win 


(a) Finch, L. 188. (b) F. N. B. 184+ 
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lows is a nuſance of a fimilar nature (c). But in this 
er caſe it is neceſſary that the windows be antient, that is, 
e ſubſiſted there time out of mind; otherwiſe there is no 
ury done. For he hath as much right to build a new edi- 
eupon his ground, as I have upon mine: ſince every man 
do what he pleaſes upon the upright or perpendicular of 
own ſoil; and it was my folly to build fo near another's 
und (d). Alſo, if a perſon keeps his hogs, or other noi- 
e animals, ſo near the houſe of another, that the ſtench 
them incommodes him and makes the air unwholeſome, 
is an injurious nuſance, as it tends to deprive him of the 
and benefit of his houſe (e). A like injury is, if one's 
gibour ſets up and exerciſes any offenſive trade; as a tan- 
's, a tallowchandler's, or the like: for though theſe are 
ul and neceſſary trades, yet they ſhould be exerciſed in 
oe places; for the rule is, © fic utere tuo, ut alienum non 
zdas:” this therefore is an actionable nuſance (f). 80 
t the nuſances which affect a man's dwelkzg may be re- 
d to theſe three: x. Overhanging it; which is alſo a 
is of treſpaſs, for Cujus eft ſolum ejus eft uſque ad coelum : 
Stopping antient lights : and, 3. Corrupting the air with 
ome ſmells: for light and air are two indiſpenſible requi- 
to every dwelling. But depriving one of a mere mat- 
if pleaſure, as of a fint proſpect, by building a wall, or 
like; this, as it abridges nothing really convenient or 
ary, is no injury to the ſufferer, and is therefore not an 
mable nuſance (g). 


to nuſances to one's lands: if one erects a ſmelting-houſe 
lead ſo near the land of another, that the vapor and ſmoke 
lis corn and graſs, and damages his cattle therein, this is 
tobeanuſance (h). And by conſequence it follows, that if 
les any other act, in itſelf lawful, which yet being done in 
place neceſſarily tends to the damage of another's property, 
a nuſance: for it is incumbent on him to find ſome other 
0L, III. * place 


J Rep. 8. (d) Cro, Eliz. 118. Salk. 439. (e) 9 Rep: 
% Cro, Car, 510. (8) 9 Rep. 58, (h) 1 Roll. 


in, that in its conſequences muſt neceſſarily tend to they 
judice of one's neighbour. So cloſely does the law of © 


Jo ing to others, as we would they ſhould do unto ourſeing 
with the ſame equity. If I have a way, annexed to 


eſtate, acroſs another's land, and he obſtructs me in the etre 
of it, either by totally ſtopping i it, or putting logs acrob,. 5 


* — TIEN — 5 * 
4 e eee eee eee eee eee 1 
0 ſs n r " 
. . | 
: 


it. So that if the new market be not within ſeven mil 
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place to do that act, where it will be leſs offenſive. 80 fl 


if my neighbour ought to ſcour a ditch, and does not, whe 
fore my land is over-flowed, this is an actionable nuſance (j 


Wir regard to other corporeal hereditaments : it isan 
ſance to ſtop or divert water that uſes to run to anothe 
meadow or mill (k); to corrupt or poiſon a water - courſt 
erecting a dye -houſe or a lime: pit for the uſe of trade, in 
upper part of the ſtream (1) ; or in ſhort to do any act tie 


land enforce that excellent rule of goſpel-morality, of 


| 


2. As to incorporeal hereditaments,: the law carries itf 


or ploughing over it, it is a nuſance: for in the firſt cal 
cannot enjoy my right at all; and in the latter I cannot 
Joy it ſo commodiouſly as I ought (m). Alſo, if I an 
titled to hold a fair or market, and another perſon ſets v 


Fair or market ſo near mine that it does me a prejudice, Sb ourh 


a nuſance to the freehold which I have in my market orf 
(n). But in order to make this out to be a nuſance, itisnd 
ſary, 1. That my market or fair be the elder, otheruiſe 
nuſance lies at my own door. 2. That the market be et 
within the third part of twenty miles from mine. Te 


Matthew Hale (o) conſtrues the dieta, or reaſonable i hen f 


journey, mentioned by Bracton (p), to be twenty miles 
indeed it is uſually underſtood not only in our own la 
but alſo in the civil (r), from which we probably bord 


| (i) Hale on F. N. B. 427, (k) F. N. B. 184. 


Rep. 39. 2 Roll. Abr. 141. (m) P. N. B. 183. * ander v 
140. (n) F. N. B. * Roll. Abr. 140. 


on F. N. B. 184, (p) J. 3. . 3G WG 2 of 
(r) F. 2. 11. 1. | 
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the old one, it is no nuſance; for it is held reaſonable that 
ery man ſhould have a market within one third of a day's 
journey from his own home; that, the day being divided into 
three parts, he may ſpend one part in going, another in 
rturning, and the third in tranſacting his neceſſary buſineſs 
there, If ſuch market or fair be on the ſame day with mine, 
it is prima facie a nuſance to mine, and there needs no proof 
of it, but the law will intend it to be ſo: but if it be on any 
other day, it may be a nuſance; though whether it is ſo or 
not, cannot be intended or preſumed, but I muſt make proof 
of it to the jury. If a ferry is erected on a river, ſo near ano- 
ther antient ferry as to draw away its cuſtom, it is a nuſance 
to the owner of the old one. For where there is a ferry by 
preſcription, the owner is bound to keep it always in repair 
and readineſs, for the eaſe of all the king's ſubjects; other- 
wiſe he may be grievouſly amerced (s): it would be therefore 
extremely hard, if a new ferry were ſuffered to ſhare his 
rofits, which does not alſo ſhare his burthen. But, where 
the reaſon ceaſes, the law alſo ceaſes with it : therefore it is 
ho nuſance to erect a mill ſo near mine, as to draw away 
he cuſtom, unleſs the miller alſo intercepts the water. Nei- 
ber is it a nuſance to ſet up any trade, or a ſchool, in neigh- 
ourhood or rivalſhip with another: for by ſuch emulation 
e public are like to be gainers ; and, if the new mill or 
bool occaſion a damage to the old one, it is damnum abſque 
yuria (t). | | 


II. LET us next attend to the remedies, which the law has 
pen for this injury of nuſance. And here I muſt premiſe that 
law gives no private remedy for any thing but a private 
ng, Therefore no action lies for a public or common nu- 
ce, but an indictment only: becauſe the damage being com- 
don to all the king's ſubjects, no one can aſſign his particular 
roportion of it; or, if he could, it would be extremely hard, 
every ſubj ect in the kingdom were allowed to harraſs the of- 
der with ſeparate actions. For this reaſon, no perſon, natural 
K 2 or 


(s) 2 Roll. Abr. 140. | (t) Hale on F. N. B. 184. 


. — — — — 
A 8 


——— SEES 


or corporate, can have an action for a public nuſance, or pu. 
niſh it; but only the king in his public capacity of ſuprene 


ſome extraordinary damage, beyond the reſt of the king's 
ſubjects, by a public nuſance : in which caſe he ſhall — 


this particular damage, which is not common to others, the 


or removed, a nuſance which offended (him as we may re- 


the other. 


damages; in which the party injured ſhall only recover 
ſatis faction for the injury ſuſtained 3 but cannot thereby r- 
move the nuſance. Indeed every continuance of a nulanc 


—— — ́w—BgBṽt EE IEC FR —— 
— * — 2 _— 
* 8 — — — — a 
— — 
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governor, and pater-familias of the kingdom (u). Vet thi 
rule admits of one exception; where a private perſon ſuffers 


a private ſatisfaction by action. As if, by means of a ditch 
dug acroſs a public way, which is a common nuſance, a man 
or his horſe ſuffer any injury by falling therein ; there, for 


party ſhall have his action (W). Alſo if a man hath abated, 


member it was ſtated, in the firſt chapter of this book, that b. 
the party injured hath a right to do) in this caſe. he is entitled iſ" 
to no action (x). For he had choice of two remedies; «i. t 
ther without ſuit, by abating it himſelf, by his own mer e 
act and authority; or by ſuit, in which he may both recoet WW 
damages, and remove it by the aid of the law : but, having tute 
made his election of one remedy, he is OY precluded fron * 

(8 


THe remedies by ſuit, are, 1. By action on the caſe r. 


is held to be afreſh one (y); and thereby a freſh action wil Ju 
lie, and every exemplary damage will probably be given, 
if, after one verdict againſt him, the defendant has the har- 
dineſs to continue it. Yet the founders of the law of England 
did not rely upon probabilities merely, in order to giverelit 
to the injured. They have therefore provided two other 
actions; the afiſe of nuſance, and the writ of quod pernutta 
profternere : which not only give the plaintiff ſatis faction fi 
his injury paſt, but alſo ſtrike at the root and remove tit 
cauſe itſelf, the nuſance that occaſioned: the injury, IT heſ 


two — however can only be brought by the tenant ö 
| 


(a) Vaugh. 341, 45 (w) Co. Litt. 36. 3 Rep. 73. (i 
Rep. 55. (y) 2 Leon, pl, 129. Cro. Eliz. 
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won the caſe (2). 2 


the party injured complains of ſome particular fact done, ad 


neumentum liberi tenementi ſui, and therefore commanding 


the ſheriff to ſummon an aſſiſe, that is, a jury, and view 


the premiſes, and have them at the next commiſſion of aſſiſes, 
that juſtice may be done therein (a): and, if the aſſiſe is 


the freehold ; ſo that a leſſee for years is confined to his action 


2. AN aſſiſe of nuſance is a writ, wherein it is ſtated that 


found for the plaintiff, he ſhall have judgment of two things; 


1, To have the nuſance abated; and 2. To recover damages 


(b). Formerly an aſſiſe of nuſance only lay againſt the very 


wongdoer himſelf who levied, or did, the nuſance; and did 


not lie againſt any perſon to whom he had aliened the tene- 
ments, whereon the nuſance was ſituated. This was the 
immediate reaſon for making that equitable proviſion in ſta- 


in caſu confimilt, where no former precedent was to be found. 
The ſtatute enacts, that . de caetero non recedant querentes a 
* curia domini regis, pro eo quod tenementum transfertur de 


where the aſſiſe is brought againſt the very perſon only who 
levied the nuſance, it is ſaid, “ guod A. (the wrongdoer) in- 


aliened to another perſon, the complaint is againſt both; 
quid A. (the wrongdoer) et B. (the alienee) levaverunt (c). 
For every continuation, as was before ſaid, is a freſh nu- 


be alienee who continues it, as s againſt the alienor who firſt 
eried it, 


of the land wherein the nuſance was ſet up, was driven to 
quod permittat prefternere ; which is in the nature of a writ 
KK of 


(1) Finch. L. 28g. (a) F. N. B. 183. 00 Rep. 85. 
le) 161d, | 


jute levavit tale nocumentum; but, where the lands are 


3 BEFORE this ſtatute, the party injured, upon an a aliena- | 


tute Weſtm. 2. 13 Edw. I. c. 24. for granting a ſimilar writ, . 


* uno in alium ; and then gives the form of a new writ in 
tus caſe : which only differs from the old one in this, that, 


ace; and therefore the complaint is as well grounded againſt 


wt 
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of right, and therefore ſubject to greater delays (d). This is 
a writ commanding the defendant to permit the plaintiff t 
abate, quod permittat profternere, the nuſance complained of; 
and, unleſs he ſo permits, to ſummon him to appear in. cout 
and ſhew cauſe why he will not (e). And this writ lies as wel 
for the alienee of the party firſt injured, as againſt the aliene 
of the party firſt injuring ; as hath been determined by al 
the judges (f). And the plaintiff ſhall have judgment heren 


to abate the ä and to recover damages againſt th 
defendant. 


BoTH theſe actions, of afſiſe if nuſance, and of quod p. 
mittat proflerncre, are now out of uſe, and have given way ty 
the action on the caſe; in which, as was before obſerved, 10 
judgment can be had to abate the nuſance, but only to recs 
ver damages. Yet, as therein it is not neceſſary that the 
freehold ſhould be in the plaintiff and defendant reſpeRtively; 
as it muſt be in theſe real actions, but it is maintainable þ 
one that hath poſſeſſion only, againſt another that hath like 
poſſeſſion, the proceſs is therefore eaſier: and the effect w 
be much the ſame, unleſs a man has a very obſtinate as we 
as an ilI-natured neighbour ; who had rather continue to pa) 
damages, than remove his nuſance. For in ſuch caſe, re 
-courſe mult at laſt be had to the old and ſure remedies, wiid 
will effectually conquer the defendant's perverſeneſs, by ſend 
ing the ſheriff with his poſe comitatus, or power of the county 
to level it. | 


(d) 2 laſt, 408. (e) F. N. B. 124. (f) 3 Re 
100, 101. 
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nd, that the lord eannot come upon it to diſtrein (h). For 
e law prefers the ſimple and ordinary remedies, by. diſtreſs, 
by the actions juſt now mentioned, to this extraordinary 
ne of forfeiture for a cgſavit; and therefore the ſame ſta- 
te of Gloceſter has provided farther, that upon tender of 
rears and damages before judgment, and giving ſecurity 
jr the future performance of the ſervices, the proceſs ſhall 
at an end, and the tenant ſhall retain his land. And to 


ith convenience and reaſon of law (i). It is eaſy to obſerve, 
xt the ſtatute (Kk) 4 Geo. II. c. 28. (which permits land- 
ds who have right of re-entry for non-payment of rent, to 
ne an ejectment on their tenants, when a half year's rent 
due, and there is no diſtreſs on the premiſes) is in ſome 
elure copied from the antient writ of ceſſavit : eſpecially 
it may be ſatisfied and put an end to in a ſimilar manner, 
tender of the rent and coſts within ſix months after. And 
ſame remedy is, in ſubſtance, adopted by ſtatute 11 Geo. 
c. 19. F. 16. which enacts, that where any tenant at 
k-rent ſhall be one year's rent in arrear, and ſhall deſert 
 demiſed premiſes, leaving the ſame uncultivated or un- 
wied, ſo that no ſufficient diſtreſs can be had; two juſ- 
s of the peace (after notice affixed on the premiſes for 
teen days without effe&) may give the landlord poſſeſsion 
of, and thenceforth the leaſe ſhall be void. 5. There 
alſo another very effectual remedy, which takes place 
en the tenant upon a writ of aſsiſe for rent, or on a re- 
in, diſowns or diſclaims his tenure, whereby the lord 
5 his verdit: in which caſe the lord may have a writ of 
it, ſur diſclaimer, grounded on this denial of tenure 3 and 
|, upon proof of the tenure, recover back the land itſelf 
widen, as a puniſhment to the tenant for ſuch his falſe 
lamer (I). This piece of retaliating juſtice, whereby the 
atwho endeavours to defraud his lord is himſelf deprived of 
tate, as it evidently proceeds upon feodal principles, ſo it 
is 


P. N. B. 209. 2 Inſt. 298. (i) 2 Inſt, 401. 460. (k) See 
206. (1) Finch. L. 270, 271, 


on the premiſes ; or unleſs the tenant hath ſo encloſed the 


is the ſtatute of Weſtm. 2. conforms, ſo far as may ſtand 
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is expreſsly to be met with in the feodal conſtitutions (uf 
& vaſallus, qui abnegavit feudum ejuſcbe conditionem, exſh 
«ar. | | 


AND, as on the one hand the antient law provided th 
ſeveral remedies to obviate the knavery and puniſh the in 
titude of the tenant, fo on the other hand it was equally e 
ful to redreſs the oppreſſion of the lord ; by furniſhing, 
The writ of ze injuſte vexes (n); which is an antient\ 
founded on that chapter (o) of magna carta, which prokit 
diſtreſſes for greater ſervices than are really due to the lon 
being itſelf of the prohibitory kind, and yet in the natur 
a writ of right (p). It lies, where the tenant in fee-fny 
and his anceſtors have held of the lord by certain ſerige 
and the lord hath obtained ſeiſin of more or greater ſeri} 
by the inadvertent payment or performance of them by | 
fenant himſelf. Here the tenant cannot in an avowry an 
the lord's poſſeſſory right, becauſe of the ſeifin given by 
own hands; but is driven to this writ, to deveſt the l 
poſſeſſion, and eſtabliſh the mere right of property, by 
certaining the ſervices, and reducing them to their pr 
ſtandard, But this writ does not lie for tenant in tail ; fo 
may avoid ſuch ſeiſin of the lord, obtained from the 
ment of his anceſtors, by plea to an avowry in replevin 
2. The writ of meſne, de medio; which is alſo in the na 
of a writ of right (r), and lies, when upon a ſubinfeudak 
the ze/ze or middle lord (s) ſuffers his under-tenant, or tet 
ßarawail, to be diſtreined upon by the lord paramount, 
te rent due to him from the meſne lord (t). And in . 
caſe the tenant ſhall have judgment to be acquitted ( 
demnified) by the meſne lord ; and'if he makes default 
in, or does not appear originally to the tenant's writ, hel 
be forejudged of his meſnalty, and the tenant ſhall hold 


diately of the lord paramount himſelf (u). A 
7A | | II. II 


(m) Feud. I 2. f. 26. (i) F. N. B. 10. (o) e. 10. (00 
126. (q) F. N. B. 11. 2 Inſt. 21. (r) Booth. 136. le) See 
II. ch. 5. pag. 59, 60. (t. F. N. B. 135. (u) 2 Inſt. 374 
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de liable by the ſtatutes of Marlbridge (d) and of Gloceſ- | 
r) (e) if the particular tenant, I ſay, commits or ſuffers 
iy waſte, it is a manifeſt injury to him that has the inheri- 
ance, as it tends to mangle and diſmember it of its moſt de- 
ble incidents and ornaments, among which timber and 
buſes may juſtly be reckoned the principal. To him 
erefore in remainder or reverſion the law hath given a re- 

redy; that is, to him to whom the inberitance appertains | 
n expectancy (f). For he, who hath the remainder for 
e only, is not entitled to ſue for waſte: ſince his intereſt 
tay never perhaps come into poſſeſſion, and then he hath | 
ered no injury. Yet a perſon, vicar, arch-deacon, pre- 
ndary, and the like, who. are ſeiſed in right of their 
urches of any remainder or reverſion, may have an action 
fwaſte; for they, in many caſes, have for the benefit of 
e church and of the fucceſſor a fee- ſimple qualified: and 
et, as they are not ſeiſed in their own right, the writ of 
alte ſhall not ſay, ad exhaeredationem iþ/ius, as for other 
nants in fee-ſimple; but ad exhaeredationem ecclefiae, in 
hoſe right the fee-ſimple is holden (g). 


II. THE redreſs for this injury of waſte is of two kinds, 
reventive, and corrective; the former of which is by writ -- 
 efirepement, the latter by that of wwafte. 


1. ESTREPEMENT is an old French word, ſignifying the 
me as waſte or extirpation : and the writ of eftrepement 
Vat the common law, after judgment obtained in any ac- 
n real (h), and before poſſeſsion was delivered by the ſhe- - 
f; to ſtop any waſte which the vanquiſhed” party might 
tempted to commit in lands, which were determined to 
no longer his. But, as in ſome caſes the demandant 
) be juſtly apprehenſive, that the tenant may make 
ite or repement pending the ſuit, well knowing the 
akneſs of his yo ous the ſtatute of Gloceſter (i) 
* another writ of repement, pendente placito, com- 
eg manding 


e) 52 Hen, III. c. 23. (e) 6 Edw. I. e. 8. [ff) co: 


. 83, r i | | | 
(dw, I. c. 13 (8) 76d, al . (h) 2 Inſt, 328. 
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or make a warrant to others to impriſon them: or, if nec 


as well of ſuch actions wherein damages are recovered, a5 


waſted, and alſo damages, a writ of Hrepement will lit 


complaint; neither is he at liberty to aſſign or give ine 1 
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manding the ſheriff firmly to inhibit the tenant * xe fag 
« vaftumwvel eſtrepamentum pendente placito ditoindiſeuſi(k) 
And, by virtue of either of theſe writs the ſheriff may rf 
them that do, or offer to do, waſte; and, if otherwiſe l 
cannot prevent them, he may lawfully impriſon the walten 


ſity require, he may take the poſſe comitatus to his afſiſtan 
So odious in the fight of the law is waſte and deſtruRion (| 
In ſuing out theſe two writs this difference was formerly dd 
ſerved; that in actions merely poſſeſſory, where no dam 
ges are recovered, a writ of eftrepement might be had ata 
time, pendente lite, nay even at the time of ſuing out fl 
original writ, or. firſt proceſs: but, in an action where d 
mages were recovered, the demandant could only hare 
writ of eſtrepement, if he was apprehenſive of waſte aft 
verdi&t had (m); for, with regard to waſte done before | 
verdict was given, it was preſumed the jury would conld 
that in aſſeſſing the quantum of damages. But now it ſen 
to be held, by an equitable conſtruftion of the ſtatute 
Gloceſter, and in advancement of the remedy, that a 
of eftrepement, to prevent waſte, may be had in every ſt 


— 2 — Fo — a ——_— 8 4 


thoſe wherein only poſſeſſion is had of the lands : for pt 
adventure, ſaith the law, the tenant may not be of ability 
fatisfy the demandant his full damages (n). And there 
now, in an action of waſte itſelf, to recover the pl 


well before as after judgment. For the plaintiff cannot rs 
ver damages for more waſte than is contained in his ongl 


dence any waſte made after the ſuing out of the wnt: it] 
therefore reaſonable that he ſhould have this writ of pr 
tive juſtice, ſince he is in his preſent ſuit debarred of any 
tier remedial (o). If a writ of eftrepement, forbid 
waſte, be directed and delivered to the tenant himlelf, 
may be, and he afterwards proceeds to commit waſte, * 


(K) Regift. 47. J) 2 Inſt. 329. (m) F. N. B. 
61. (a) 1bid, 61, : (o) Bp. 115. 
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ton may be carried on upon the foundation of this writ; 
wherein the only plea of the tenant can be, non fecit vaſtum 


he did, the plaintiff may recover cofts and damages (p) ; or 
the party may proceed to punith the defendant for the con- 
tempt: for if, after the writ dirgfted and. delivered to the 
tenant or his ſervants, they proceed to commit waſte, the 
court will impriſon them for this contempt of the writ (q). 
But not fo, if it be directed to the ſheriff; for then it is in- 
cumbent upon him to prevent the 2frepement abſolutely, even 
by raiſing the poſſe comitatus, if it can be done no other way. 


BESIDES this preventive redreſs at common law, the 
courts of equity, upon bill exhibited therein, complaining 
ef waſte and deſtruction, will grant an injunction or order to 
ſay waſte, until the defendant ſhall have put in his anſwer, 


now become the moſt uſual way of preventing waſte, 


2. AwRIT of waſte is alſo an action, partly founded upon 
the common law, and partly upon the ſtatute of Gloceſter (r); 


years. This action is alſo maintainable in'purſuance of ſta- 


ance againſt another, who makes waſte in the eſtate holden 


in common and joint-tenants could not; and therefore the ſta- 


togive ſecurity not to commit any farther waſte (t). But theſe 
VVV tenants 


(5) 13 Edw. I. c. 22. ([t) 2 Inſt, 403, 404. 


antra probibitionem: and, if upon verdict it be found that 


and the court ſhall thereupon make farther order. Which is | 


and may be brought by him who hath the immediate eſtate of 
inheritance in reverſion or remainder, againſt the tenant for 
life, tenant in dower, tenant by the curteſy, or tenant for 


tute (s) Weſtm. 2. by one tenant in common of the inherit- 
in common. The equity of which ſtatute extends to joint- 
tenants, but not to coparceners: becauſe by the old law co- 
parceners might make partition, whenever either of them 


thought proper, and thereby prevent future waſte, but tenants - 


tute gave them this remedy, compelling the defendant either to 
make partition, and take the place waſted to his own ſhare, or _ 


(%) Moor 100. (q) Hob. 8g, (r) 6 Edw. I. e. g. 
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tenants in common and joint-tenants are not liable to the pe- 
nalties of the ſtatute of Gloceſter, which extends only 9 
ſuch as have life-eſtates, and do waſte to the prejudice of t 
inheritance. The waſte however muſt be ſomething coni. ih: 
derable; for if it amount only to twelve pence, or ſome ſuci 

. petty. ſum, the plaintiff ſhall not recover in an action g 
waſte: nam de minimis non curat lex (u). 


THis action of waſte is a mixed action; partly real, ſo fu 
as it recovers land, and partly perſonal, ſo far as it recoven 
damages. For it is brought for both thoſe purpoſes; and, i 
the waſte be proved, the plaintiff ſhall recover the thing a 
place waſted, and alſo treble damages, by the ſtatute of 6 


_ - ceſter. The writ of waſte calls upon the tenant to appei 


and ſhew cauſe, why he hath committed waſte and deftruc 


| tion in the place named, ad exhaeredationem, to the diſinbe Il 


ſon of the plaintiff (w). And if the defendant makes de 
fault, or does not appear at the day aſſigned him, then Me. 
ſheriff is to take with him a jury of twelve men, and go iſle | 
perſon to the place alleged to be waſted, and there enquire oi : 
the waſte done, and the damages; and make a return or n 
port of the ſame to the court, upon which report the judy 
ment is founded (x). For the law will not ſuffer ſo heavy: 
judgment, as the forfeiture and treble damages, to be paſſe 
upon a mere default, without full aſſurance that the fact | 
according as it is ſtated in the writ. But if the defendan 
appears to the writ, and afterwards ſuffers judgment to g 
againſt him by default, or upon a nihil dicit, (when he mak 
no anſwer, puts in no plea, in defence) this amounts t 
confeſſion of the waſte; ſince having once appeared, It 
cannot now pretend ignorance of the charge. Now there 
fore the ſheriff ſhall not go to the place to enquire of thi 
fact, whether any waſte has, or has not, been committed 
for this is already aſcertained by the filent confeſſion of th 
defendant : but he ſhall only, as in defaults upon other my 


(o) Finch. L. 2g: (9) F. N. B. 33. (x) Fopb. 4 
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make enquiry of the quantum of damages (y). The defen- 
nt, on the trial, may give in evidence any thing that proves 
ze was no waſte committed, as that the deſtruction hap- 
xned by lightning, tempeſt, the king's enemies, or other 
beritable accident (2). But it is no defence to ſay, that a 
ranger did the waſte, for againſt him the plaintiff has no 
medy : though the defendant 1s entitled to ſue ſuch ſtranger 
an action of treſpaſs vi et arms, and ſhall recover the da- 
ages heTuffered in conſequence of ſuch unlawful acts (a). 


WHEN the waſte and damages are thus aſcertained, either 
y confeſſion, verdict, or enquiry of the ſheriff, judgment is 
ren, in purſuance of the ſtatute of Gloceſter, c. 5. that the 
ntiff ſhall recover the place waſted ; for which he has im- 
diately a writ of ſeiſin, provided the particular eſtate be 
Ill ſubſiſting, (for, if it be expired, there can be no forfei- 
je of the land) and alſo that the plaintiff ſhall recover treble 
e damages aſſeſſed by the jury; which he muſt obtain in 
e ſame manner as all other damages, in actions perſonal 

mixed, are obtained, whether the particular eſtate be ex- 

ech or n in being. 


(y) Cro. Eliz. 18. 290. (2) Co. Litt. 53. (a) Law 
uf privs, 112, | 
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CHAPTER THE FIFTEENTH, 


Or SUBTRACTION. 


| | | 
' UBTRACTION, which is the fifth ſpecies of injit 
affecting a man's real property, happens, when any] 
ſon who owes any ſuit, duty, cuſtom, or ſervice to anot 
withdraws or neglects to perform it. It differs from adi 
ſin, in that 2hzs is committed without any denial of ther 
eonſiſting merely in non- performance; that ſtrikes at 
very title of the party injured, and amounts to an oufte 
actual diſpoſſeſſion. Subtraction however, being clearly 
injury, is remediable by due courſe of law: but the ren 
differs according to the nature of the ſervices ; whether 
be due by virtue of any tenure, or by cuſtom only. 


I. FEALTY, ſuit of court, and rent, are duties and ſe 
uſually iſſuing and ariſing ratione tenurae, being the col 
ons upon which the antient lords granted out their lan 
their feudatories: whereby it was ſtipulated, that the 
their heirs ſhould take the oath of fealty or fidelity to 
lord, which was the feodal bond or commune vincil 
tween lord and tenant; that they ſhould do ſuit, or di 
tend and follow the lord's courts, and there from ti 
time give their aſſiſtance, by ſerving on juries, either t 
cide the property of their neighbours in the court-bart 
correct their miſdemeſnors in the court-leet ; and, | 
that they ſhould yield to the lord certain annual ftate 
turns, in military attendance, in proviſions, in arms, n 
ters of ornament or pleaſure, in ruſtic employments or 
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hours, or (which is inflar omnium) in money, which will 
vide all the reſt; all which are compromiſed under the 
ne general name of reditus, return, or rent. And the ſub- 
tion or non-obſervance of any of theſe conditions, by ne- 
reſting to {wear fealty, to do ſuit of court, or to render the 
nt or ſervice reſerved, is an injury to the freehold of the 
xd, by diminiſhing and TIE the value of his 


tlonory's 


Tur general remedy for all theſe is by d: ifreſs; and it is 
eonly remedy at the common law for the two firſt of them. 
ſhe nature of diſtreſſes, their incidents and conſequences, 
e haye before more than once explained (a): it may here 
fice to remember, that they are a taking of beaſts, or 
ther perſonal property, by way of pledge, to enforce the 
xrformance of ſomething due from the party diſtreined upon. 
uud for the moſt part it is provided that diſtreſſes be reaſon- 
ble and moderate; but, in the caſe of diſtreſs for fealty or 
it of court, no diſtreſs can be unreaſonable, immoderate, 
too large (b): for this is the only remedy, to which the 
uty aggrieved 1s entitled, and therefore it ought to be ſuch 
$ is ſufficiently compulſory; and, be it of what value it 
nll#there is no harm done, eſpecially as it cannot be ſold or 
ade away with, but muſt be reſtored immediately on ſatis- 
action made. A diſtreſs of this nature, that has no bounds 
ith regard to its quantity, and may be repeated from time 
time, until the ſtubbornneſs of the party is conquered, is 
aled a diſtreſs infinite; which is alſo uſed for ſome other 
poſes, as in ſummoning jurors, and the like. 


OTHER remedies for ſubtraction of rents or ſervices are, 
By action of debt, for the breach of this expreſs contract, of 
lich enough has been formerly ſaid. This is the moſt uſual 
medy, when recourſe is had to any action at all for the reco- 
ry of pecuniary rents, to which ſpecies of render almoſt all 
e ſervices are now reduced, ſince the abolition of the mili- 
tenures. But for a freehold rent, reſerved on a leaſe for 

| life, 


(a) See pag. 6. 147. (b) Finch. L. 285. 
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life, &c. no action of debt lay by the common law, during 
the continuance of the freehold out of which it iſſued () 
for the law would not ſuffer a real injury to be remedied hy 
an action that was merely perſonal. However by the ſtatus 
8 Ann. c. 14. and 5 Geo. III. c. 17. actions of debt may noy 
be brought at any time to recover ſuch freehold rents, 
An afliſe of mort d anceſtor or novel difſeiſin will lie of rn 
as well as of lands (d) ; if the lord, for the ſake of trying th 
poſſeſſory right, will elect to ſuppoſe himſelf ouſted or diff 
ſeiſed thereof. This is now ſeldom heard of; and all othe 
real actions, being in the nature of writs of right, and therefo 
more dilatory in their progreſs, are intirely diſuſed, thou 
not formally aboliſhed by law. Of this ſpecies however ig 
3. The writ de conſuetudinibus et ſervitiis, which lies for f 
lord againſt his tenant, who withholds from him the ret 
and ſervices due by cuſtom, or tenure, for his land (e). Thi 
compels a ſpecific payment or performance of the rent 
ſervices ; but there are alſo others, whereby the lord ſnall x 
cover the land itſelf in lieu of the duty withheld. As, 
The writ of ceſſavit: which lies, by the ſtatutes of Glace 
ter, 6 Edw, I. c. 4. and of Weſtm. 2. 13 Edw. I. c. 21 
41. when a man who holds lands of a lord by rent or oth 
ſervices, neglects or ceaſes to perform his ſervices: fprit 
| years together; or where a religious houſe hath lands git 
it, on condition of performing ſome certain ſpiritual ſeri 
as reading prayers or giving alms, and neglects it; in eil 
of which caſes, if the cefer or neglect have continued forty 
years, the lord or donor and his heirs ſhall have a vrt 
ceſſavit to recover the land itſelf, eo quod tenens in facie 
ſerwitiis per biennium jam ceſſavit (f). And in like mann 
by the civil law, if a tenant, (who held lands upon - 
ment of rent or ſervices, or as they call it “ jure emphyteul 
& co,) neglected to pay or perform them per tatum tri 
nium, he might be ejected from ſuch emphyteutic lands (x 
But by the ſtatute of Gloceſter, the ceſawit does not lie i 
lands let upon fee-farm rents, unlefs they have lain freſh a 


uncultivated for two years, and there be not ſufficient dil 
une 


(c) 1 Roll. Abr, £98-:- 44) F. N. B. 186. (le! Did. 14 
(f) Vid. 208, (8) Cod. 4, 66. 22. 
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CHAPTER THE FOURTEENTH, 


or WASTE. 


t ads and tenements. What ſhall be called waſte was conſi- 


tber in houſes, woods, or lands; by demoli ſhing not the 
mporary profits only, but the very ſubſtance of the thing; 
hereby rendering it wild and deſolate z which the common 
wexpreſſes very ſignificantly by the word waſtum : and that 
ls vaſturr, or waſte, is either voluntary or permiſsive z the 
ne by an actual and deſigned demolition of the lands, woods, 
it d houſes; the other ariſing from mere negligence, and 
ant of ſufficient care in reparations, fences, and the like. 
nn" that my only buſineſs is at preſent to ſhew, to whom this 
pile is an injury; and of courſe who is entitled to any, and 
teu lat, remedy by action. | 


I. TuE perſons, who may beinjured by waſte, are ſuch as 
ic e ſome intereſt in the eſtate waſted : for if a man be the ab- 
lute tenant in fee-ſimple, without any incumbrance or charge 


Lite premiſes, he may commit whatever waſte his own indiſ- 
| K 4 cdretion 


(a) See Vol. II. ch. 18. 


FRE fourth ſpecies of injury, chat may be offered to 
L one's real property, is by waſte, or deſtruction in 


ed at large in a former volume (a), as it was a means of 
vrfeiture, and thereby transferring the property of real 
ates. I ſhall therefore here only beg leave to remind the 
dent, that waſte is a ſpoil and deſtruction of the eſtate, 
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cretion may prompt him to, without being impeachable or 
countable for it to any one. And, though his heir is ſur 
be the ſufferer, yet nemo eff haeres wiventis: no man is c 
tain of ſucceeding him, as well on account of the uncertaut 
which ſhall die firſt, as alſo becauſe he has it in his o 
power to conſtitute what heir he pleaſes, according to f 
civil law notion of an haeres natus and an haeres fafus, i 
in the more accurate phraſeology of our Engliſh law, hem 
aliene or dexiſe his eſtate to whomever he thinks prope 
and by ſuch alienation or deviſe may diſinherit his heir at la 
Into whoſe hands ſoever therefore the eſtate waſted come 
after a tenant in fte- ſimple, though the waſte is undoub ll 
damnum, it is damnum abſque injuria. 


ONE ſpecies of intereſt, which is injured by waſte, isth 
of a perſon who has a right of common in the place waſted 
eſpecially if it be common of effowers, or a right of cuti 
and carrying away wood for houſe-bote, plough-bote, & 
Here, if the owner of the wood demolithes the whole woot 
and thereby deſtroys all poſſibility of taking eſtovers, thi 
an injury to the commoner, amounting to no leſs than a d 
ſeiſin of his common of eſtoyers, if he chooſes ſo to conſid 
it; for which he has his remedy to recover poſſeſſion and d 
mages by aſſiſe, if entitled to a freehold in ſuch common: b 
if he has only a chattel intereſt, that he can only recover d 
mages by an action on the caſe for this waſte and deſtructi 
of the woods, out of which his eſtovers were to iſſue (b). 


Bur the moſt uſual and important intereſt, that is hut | 
this commiſsion of waſte, is that of him who hath the rema 
der or reverſion of the inheritance, after a particular eſtate if 
life or years in being. Here, if the particular tenant, (beit 
tenant in dower or by curteſy, who was anſwerable for walt 


the common law (c), or the leſſee for life or years, who wasf 
mat 


(b) F. N. B. 59. 9 Rep. 112, (c) 2 Inſt, 299. 
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1 Tyus far of the remedies for ſubtraction of rents or 
r ſervices due by fenure. There are alſo other ſervices, 
by antient cuſtom and preſcription only. Such is that of 
g ſuit to another's mill: where the perſons, reſident in 
icular place, by uſage time out of mind have been ac- 
med to grind their corn at a certain mill; and after- 
b any of them go to another mill, and withdraw their 
(their ſea, a ſequendg) from the antient mill. This is 
only a damage, but an injury, to the owner; becauſe 
preſcription might have a very reaſonable foundation; 
upon the erection of ſuch mill by the anceſtors of the 
xr for the convenience of the inhabitants, on condition, 
when erected, they ſhould all grind their corn there 
And for this injury the owner ſhall have a writ de ſecta 
ulendinum (w), commanding the defendant todo his ſuit 
hat mill, quam ad illud facere debet, et ſolet, or ſhew 
| cauſe to the contrary : in which action the validity of 
preſcription may be tried, and if it be found for the 
er, he ſhall recover damages againſt the defendant (x). 
Ike manner, and for like reaſons, the regiſter (y) will in- 
I us, that a man may have a writ of ſecta ad furnum, 
ad torrale, et ad omnia alia hujuſmodi ; for ſuit due to 
rum, his public oven or bakehouſe; or to his forrale, 
kiln, or malthouſe; when a perſon s anceſtors have 
ted a convenience of that ſort for the benefit of the neigh- 
bod, upon an agreement (proved by immemorial euſ- 
) that all the inhabitants ſhould uſe and reſort to it, when 
el. But beſides theſe ſpecial remedies for ſubtractions, 
mpel the ſpecific performance of the ſervice due by cuſ- 
an action on the caſe will alſo lie for all of them, to re- 
the party injured in damages, And thus much for the 
y of ſubtraction. 


F. N. B. 123, (x) Co. Entr. 461. (y) Fol. 153. 


CHAPTER 


CHAPTER THE SIXTEEFUNTy, 


or DISTURBANCE, 


'T HE ſixth and laſt ſpecies of real injuries is thatof4 
ance ; which is uſually a wrong done to ſome inc 
real hereditament, by hindering or diſquieting the ont 
their regular and lawful enjoyment of it (a). I ſhall ca 
five ſorts of this injury; oz. r. Diſturbance of frand 
2. Diſturbance of common. 3. Diſturbance of ways, 4 
ſturbance of tenure. 5. Diſturbance of patronage. 


I. DISTURBANCE of franchiſes happens, whena 
has the franchiſe of holding a court-leet, of keeping ® 
or market, of free-warren, of taking toll, of ſeiſing wall 
eſtrays, or (in ſhort) any other ſpecies of franchiſe wil 
ver; and he is diſturbed or incommoded in the lawfule 
ciſe thereof. As if another by diſtreſs, menaces, or pe 
ſions, prevails upon the ſuitors not to appear at my ci 
or obſtructs the paſſage to my fair or market; or hunt 
my free-warren ; or refuſes to pay me the accuſtomed! 
or hinders me from ſeiſing the waif or eſtray, whe 
eſcapes or is carried out of my liberty: in every © 
this kind, which it is impoſſible here to recite or ſug! 
there is an injury done to the legal owner; his prop 
damnified, and the profits ariſing from ſuch his franclu« 
diminiſhed, To remedy which, as the Jaw has given 100 


(a) Fir ch. I. 187. 


— 
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1c is therefore entitled to ſue for damages by a ſpecial 


eaſes (b). 


Tat diſturbance of common comes next to be conſidered; 
ceny act is done, by which the right of another to 
mon is incommoded or diminiſhed. This may hap- 
inthe firſt place, where one who hath no right of com- 
puts his cattle into the land; and thereby robs the 
of the commoners of their reſpective ſhares of the 
re, Or if one, who hath a right of common, puts in 
which are not commonable, as hogs and goats; which 
nts to the ſame inconvenience. But the lord of the ſoil 
(by cuſtom or preſcription, but not without) put a 
ers cattle into the common (c); and alſo, by a like 
ption for common appurtenant, cattle that are not 
onable may be put into the common (d). The lord 
{the ſoil may juſtify making burrows therein, and put- 
rabbets, ſo as they do not encreaſe to ſo large a num- 
totally to deſtroy the common (e). But in general, in 
he beaſts of a ſtranger, or the uncommonable cattle of 
moner, be found upon the land, the lord or any of 
pmmoners may diſtrein them damage-feaſant (f): or 
mmoner may bring an action on the caſe to recover 
ges, provided the injury done be any thing conſiderable ; 
it he may lay his action with a per quod, or allege 
tereby he was deprived of his common. But for a tri- 
tipals the commoner has no action, but the lord of the 
ny, for the entry and treſpaſs committed (g). 


OTHER diſturbance of common is by ſurcharging it; or 
ig more cattle therein than the paſture and herbage will 
or the party hath a right to do. In this caſe he that ſur- 
s does an injury to the reſt of the owners, by depriving 
cf their reſpeCtive portions, or at leaſt contracting them 

into 


cw. Eliz, 568. (e) 1 Roll. Abr. 396. (d) Co. Litt. 


le) Cro. Eliz. 856. Cro, Jac, 198. Lutw. 108. f 
1. 00 1% Jac. 195 99 
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into a ſmaller compaſs. This i injury by ſurchargingea 
perly ſpeaking only happen, where the common is 4% 
or appurtenant ch), and of courſe limitable by law; or 
when in groſs, it is expreſſly limited and certain: for! 
a man hath. common in groſs, ſans nombre or with 
he cannot be a ſurcharger. However, even where an 
ſaid to have common without ftint, ſtill there muſt H 
ſufficient for the lord's own beaſts (i): for the law yi 
. ſuppoſe that, at the original grant of the common, tie 
meant to exclude himſelf. | 


THE uſual remedies, for ſurcharging the common, 
ther by diſtreining ſo many of the beaſts as are abon 
number allowed, or elſe by an action of treſpaſs; | 
which may be had by the lord: or, laſtly, by a ſpec 
tion on the caſe for damages; in which any commoner 
be plaintiff (). But the antient and moſt effectual nt 
of proceeding is by writ of admeaſurement of paſture, 
lies, either where a common appurtenant or in groſs i 
tain as to number, or where a man has common appe 
or appurtenant to his land, the quantity of which con 
has never yet been aſcertained. In either of theſe cak 
well the lord, as any of the commoners, is entitled t 
writ of admeaſurement : which is one of thoſe writs, th 
called wicontiel(1), being directed to the ſheriff, (vic. © 
and not to be returned to any ſuperior court, till finally 
cuted by him. It recites a complaint, that the defer 
hath ſurcharged, ſuperoneravit, the common : and the 
commands the ſheriff to admeaſure and apportion it; 

the defendant may not have more than belongs to um 
that the plaintiff may have his rightful ſhare. And up 
ſuit all the commoners ſhall be admeaſured, as vel 
who have not, as thoſe who have, ſurcharged the com 
as well the plaintiff, as the defendant (m). The ere 
of this writ muſt be by a jury of twelve men, who ar 


(h) See book II. ch. 3. (i) 1 Roll Abr. 209 
Fre em. 273, 2 Inſt. 369. Finch. L. 314. 100 


n) [ 
B. 125, 
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121 And the rule for this admeaſurement is generally 
lerftood to be, that the commoner ſhall not turn more 
tle upon the common, than are ſufficient to mapure and 
the land to which his right of common 1s annexed ; or, 
our antient law expreſſed it, ſuch cattle only as are levant 


un before admeaſurement, has frequently, though erro- 


kd a common without flint or ſans nombre (o); a thing 
I though * in law, does in fact very rarely 


5j after the admeaſurement has thus aſcertained the right, 
ame defendant ſurcharges the common again, the plain- 
may have a writ of ſecond ſurcharge, de ſecunda ſuperone- 

7, which is given by the ſtatute Weſt. 2. 13 Edw. I. 
aud thereby the ſheriff is directed to enquire by a jury, 
peil ee the defendant has in fact again ſurcharged the com- 
, contrary to the tenor of the laſt admeaſurement : and 


tle put in, and alſo ſhall pay damages to the plaintiff (p). 
5 proceſs ſeems highly equitable : for the firſt offence is 
to be committed thyough mere inadvertence ; and there- 
there are no damages or forfeiture on the firſt writ, which 
only to aſcertain the right which was diſputed ; but the 
nd offence is a wilful contempt and injuſtice ; and there- 
E puniſhed very properly with not only damages, but alſo 
feture. And herein the right, being once ſettled, is ne- 
gain diſputed; but only the fact is tried, whether there 
any ſecond ſurcharge or no: which gives this neglected 
eeding a great advantage over the modern method, by 
In on the caſe, wherein the quantum of common belong- 
to the defendant muſt be proved upon every freſh trial, 
Py repeated offence, | | 

Turzz 


) Bro, Abr. f. preſcription, 28. (0) Hardr, 117. (v) F. N. 
, 2 laſt, 370. 


- oaths to aſcertain, under the ſuperintendence of the 
f, what and how many cattle each commoner is entitled 


Jubant upon his tenement (n): which being a thing un- 


ly, occaſioned this unmeaſured right of common to be 


he has, he ſhall then forfeit to the king the ſupernumerary 
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TukxRE is yet another diſturbance of common, whey 
owner of the land, or other perſon, ſo encloſes or othen 
obſtructs it, that the commoner is precluded from enjoj 
the benefit, to which he is by law intitled. This my 

done, either by erecting fences, or by driving the cattl 
the land, or by ploughing up the ſoil of the common (| 
Or it may be done by erecting a warren therein, and fy 
ing it with rabbets in ſuch quantities, that they devour 
whole herbage, and thereby deſtroy the common. Fe 
ſuch caſe, though the commoner may not deſtroy the rab 
yet the law looks upon this as an injurious diſturbance of 
right, and has given him his remedy by action againf 
owner (r). This kind of diſturbance does indeed amoul 
a diſſeiſin, and if the commoner chooſes to conſider it in | 
light, the law has given him an aſſiſe of novel diſſeifin, ag 
the lord, to recover the poſſeſſion of his common (s). 
it has given a writ of quod permittat, againſt any ſtrange, 
well as the owner of the land, in caſe of ſuch a diſturbe 
to the plaintiff as amounts to a total deprivation of his a 
mon; whereby the defendant ſhall be Nee to . 
the Plaintiff a terer of ben 


— to enjoy Js © common as a OT (t). But L 


commoner does not chooſe to bring a real action to rec 
ſeiſin, or to try the right, he may (which is the eaſer 
more uſual way) bring an action on the caſe for his damay 
_ Inſtead of an aſſiſe or a quod permittat (u). 


THERE are caſes indeed, in which the lord may e 
and abridge the common; for which, as they are no ii 
to any one, ſo no one is entitled to any remedy. Feri 
provided by the ſtatute of Merton, 20 Hen. III. c. 41 
the lord may approve, that is, encloſe and convert to 
uſes of huſbandry (which is a melioration or approves 
any waſte grounds, woods, or paſtures, in which his ten 


have common afppendant to their eſtates; provided * 
; it (l 
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eien common to his tenants, according to the proportion 
their land. And this is extremely reaſonable: for it 
ld be very hard if the lord, whoſe anceſtors granted out 
& eſtates to which the commons are appendant, ſhould 
mecluded from making what advantage he can of the reſt 
is mahor ; provided ſuch advantage and improvement be 
way derogatory from the former grants. The ſtatute * 
fm. 2. 13 Edw. I. c. 46. extends this liberty of approv- 
in like manner, againſt all others that have common 
urtenant, or in groſs, as well as againſt the tenants of the 
d, who have their common appendant; and farther enacts, 
it no afſiſe of novel difſeiſin, for common, ſhall lie againſt 
ord for erecting on the common any windmill, ſheep- 
ſe, or other neceſſary buildings therein ſpecified : which, 
Edward Coke ſays (w), are only put as examples; and 
it any other neceſſary improvements may be made by the 
ch though in reality they abridge the common, and make 
cls ſufficient for the commoners. And laſtly, by ftatutes 
Geo, II. c. 36. and 31 Geo. II. c. 41. it is particularly 
ted, that any lords of waſtes and commons, with the 
ent of the major part, in number and value, of the com- 
ners, may incloſe any part thereof for the growth of tim- 


rand under wood. 


II, Tu third ſpecies of diſturbance, that of ways, is ve- 
imlar in its nature to the laſt: it principally happening 
en a perſon, who hath a right to a way over another's 
nds, by grant or preſcription, is obſtructed by inclofures, 
other obſtacles, or by ploughing acroſs it; by which means 
cannot enjoy his right of way, or at leaſt not in ſo com- 
duousa manner as he might have done. If this be a way 
nexed to his eſtate, and the obſtruction is made by the te- 
it of the land, this brings it to another ſpecies of injury; 
t is then a nuſance, for which an aſſiſe will lie, as menti- 
jd in a former chapter (x). But if the right of way, 
k obſtructed by the tenant, be only in groſt, (that is, an- 
ze to a man's perſon and unconnected with any lands or 
M. Hl. L | tenements) 


(% 2 aft, 6. (x) C 13. p. 218. 
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tenements) or if the obſtruction of a way belonging to 

houſe or land is made by a ſtranger, it is then in either 
merely a diſturbance : for the obſtruction of a way in prok 
no detriment to any lands or tenements, and therefore 9 
not fall under the legal notion of a nuſance,- which mul. 
laid ad nocumentum liberi tenementi (y); and the obftrys; 
of it by a ſtranger can never tend to put the right of 
in diſpute : the remedy therefore for theſe diſturbances i; 

by aſsiſe or any real action, but by the univerſal remedy 


action on the caſe to recover damages (2). 


TV. Tae fourth ſpecies of diſturbance is that of dif 
ance of tenure, or breaking that connexion which uh 
between the lord and his tenant, and to which the law j 
ſo high a regard, that it will not ſuffer it to be wantonly 
ſolved by the act of a third perſon. The having an <> 
well tenanted is an advantage that every landlord muſt 
very ſenſible of; and therefore the driving away a ten 
from off his eſtate is an injury of no ſmall.conſequence, 
therefore there be a tenant at will of any lands or tenemen 
and a ſtranger either by menaces and threats, or by unlan 
diſtreſſes, or by fraud and circumvention, or other mea 
contrives to draw him away, or inveigle him to leave his 
nancy, this the law very juſtly conſtrues to be a wrong 
injury to the lord (a), and gives him a reparation in dam 
againſt the offender by a ſpecial action on the caſe, 


V. Tux fifth and laſt ſpecies of diſturbance, but by far 
molt conſiderable, is that of diſturbance of patronage ; wi 
is an hindrance or obſtruction of a patron to preſent his > 
to a benefice. : 


Tus injury was diſtinguiſhed at common law from ano 
ſpecies of injury, called ſurpation; which is an abſojuteou 
or diſpoſſeſſion of the patron, and happens when a ſtranger 
hath no right, preſenteth a clerk, and he is a admit 


OF. N.B. 183. (2) Hale on F. N. B. 183. Lutw. 1} 
(a) Hal. Anal. c. 40, 1 Roll. Abr. 108, 
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1 inftituted (b). In which caſe, of uſurpation, the patron 
if by the common law not only his turn of preſenting pro 
i; vice, but alſo the abſolute and perpetual inheritance of 
-2dyowſon, ſo that he could not preſent again upon the 
xt ayoidance, unleſs in the mean time he recovered his 
ut by a real action, viz. a writ of right of advowſon (c). 
he reaſon given for his loſing the preſent turn, and not 
ſecting the uſurper's clerk, was, that the final intent of the 
w in creating this ſpecies of property being to have a fit 
lon to celebrate divine ſervice, it preferred the peace of 
e church (provided a clerk were once admitted and inſtitut- 
J to the right of any patron whatever. And the patron 
0 loſt the inheritance of his advowſon, unleſs he recovered 
W in 2 writ of tight, becauſe by ſuch uſurpation he was put 
t of poſſeſſion of his advowſon, as much as when by actual 
ry and ouſter he is diſſeiſed of lands or houſes ; fince the 
ly poſſeſſion, of which an advowſon is capable, is by actual 
reentation and admiſsion of one's clerk. And therefore, 
hen the clerk was once inſtituted (except in the caſe of the : 
ns, where he muſt alſo be indicted) (d), the church was 
blolutely full; and the uſurper became /ziſed of the advow- 
n. Which ſeiſin or poſſeſsion it was impoſsible for the true 
tron to remove by any poſſeſſory action, or other means, 
ring the plenarty or fullneſs of the church; and when it 
came void afreſh, he could not preſent, ſince another had 
e right of poſſeſsion. The only remedy therefore, which 
& patron had left, was to try the mere right in a writ of 
Wt of advoyſon.; which is a peculiar writ of right, framed 
r this ſpecial purpoſe, but in every other reſpe& correſpond- 
g vith other writs of right (e): and, if a man fecovered 
en, he regained his advowſon, and was entitled to preſent 
tne next avoidance (f). But in order to ſuch recovery he 
uſt allege a preſentation in himſelf or ſome of his anceſtors, 
Mich proves him or them to have been once in poſſeſsion : 
" 32 grant of the adyowſon, during the fullneſs of the 

| e $95 a | Church, 


J Co, Lit. 299, (c) 6 Rep. 49. (d) 157d. | 


e) F. N. B. nl 
„ (k) Ibid, 36. (e) | 1 


* 
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church, conveys no manner of poſſeſſion for the preſe 
therefore a purchaſer, until he hath preſented, hath no as 
ſciſin whereon to ground a writ of W (g). Thus ſtood 

common law. 


Bur biſhops, in antient times, either by careleſſneſs ore] 
luſion, frequently inſtituting clerks upon the preſentation 
uſurpers, and thereby defrauding the real patrons of the 
right of poſſeſſion, it was in ſubſtance enacted by ſatu 
Weſtm. 2. 13 Edw. I. c. 5. F. 2. that if a poſſeſſory aRonl 
brought within fix e after the avoidance, the patrg 
ſhall (notwithſtanding ſuch uſurpation and inſtitution) rect 
ver that very preſentation ; which gives back to him the ſj 
of the advowſon. Yet ftill, if the true patron omitted 
bring his action within ſix months, the ſeiſin was gained þ 
the uſurper, and the patron to recover it was driven to t 
long and hazardous proceſs of a writ of right. To remed 
which it was farther enacted by ſtatute 7 Ann. c. 18. that 
uſurpation ſhall diſplace the eſtate or intereſt of the patio 
or turn it to a mere right; but that the true patron may pr 
| ſent upon the next avoidance, as if no ſuch uſurpation hy 
happened. So that the title of uſurpation is now much n- 
rowed, and the law ſtands upon this reaſonable foundatio 
that if a ſtranger uſurps my preſentation, and I do not p 
ſue my right within fix months, I ſhall loſe that turn witk 
out remedy, for the peace of the church, and as a puniſ 
ment for my own negligence ; but that turn is the only a 
I fhall loſe thereby. Uſurpation now gains no right tot 
uſurper, with regard to any future avoidance, but only 
the preſent vacancy : it cannot indeed be remedied after 
months are paſt ; but, during thoſe fix months, it is only 
ſpecies of diſturbance. 


DisTURBERs of a right of advowſon may therefore 
theſe three perſons ; the pſeudo-patron, his clerk, and theo 
dinary : the pretended patron, by preſenting to a church 

| which he has no right, and thereby making it litigious or di 


putable ; the clerk, by demanding or obtaining * 
whi 
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hich tends to and promotes the ſame inconvenience ; and 

e ordinary, by refuſing to admit the real patron's clerk, or 
lnitting the clerk of the pretender. Theſe diſturbances are 
xxatious and injurious to him who hath the right: and there- - 
we, if he be not wanting to himſelf, the law (beſides the . 
it of right of adowſon, which is a final and concluſive re- 
bey) hath given him two inferior poſſeſſory actions for his 
dick; an aſſiſe of darrein preſentment, and a writ of quare 
eit; in which the patron is alw ays the plaintiff, and not 
te clerk. For the law ſuppoſes the injury to be offered to 
monly, by obſtructing or refuſing the admiſſion of his no- 
nee: and not to the clerk, who hath no right in him till 
ſitution, and of courſe can ſuffer no injury. 


1. Ax aſſiſe of darrein preſentment, or laſt preſentation, lies 
hen a man, or his anceſtors, under whom he claims, have 
teſented a clerk to a benefice, who is inſtituted ; and after- 
ads upon the next avoidance a ſtranger preſents a clerk, and 
eredy diſturbs him that is the real patron. In which caſe 
e patron ſhall have this writ (h), directed to the ſheriff to 
mon an aſſiſe or jury, to inquite who was the laſt patron 
at preſented to the church now vacant, of which the-plain- 
| complains that he is deforced by the defendant : and, ac- - 
ding as the aſſiſe determines that queſtion, a writ ſhall if- 
e to the biſhop, to inſtitute the clerk of that patron, in 
hole favour the determination is made, and alſo to give da- 
ges, in purſuance of ſtatute Weſtm. 2. 13 Edw. I. c. 5. 
lis queſtion, it is to be obſerved, was before the ſtatute 
Ann. before-mentioned,. entirely concluſive, as between 
patron or his heirs and a ſtranger : for, till then, the full 
eſon of the advowſon was in him who preſented laſt, and 
heirs 3 unleſs, ſince that preſentation,. the clerk had been 
Ked within ſix months, or the rightful patron had reco- 
ed the advowſon in a writ of right, which is a title ſupe- 

to all others. But that ſtatute having given a right to any 
tn to bring a guare impedit, and to recover (if his title be 

od) notwithſtanding the Jaſt preſentation, by whomſoever 
L 3 | made; 


(h) F. N. B. 31. 
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made; aſſiſes of darrein preſentment; now not being in a 
wiſe concluſive, have been totally diſuſed, as indeed therh 
gan to be before; a quare impedit being a more general, x 
therefore a more uſual action. For the aſſiſe of darrein jr 
ſentment lies only where a man has an advowſon by deſe 
from his anceſtors ; but the writ of quare impedit is equal 


remedial whether a man claims title by deſcent or by py 
chaſe (1). c | | 285 


2. I PROCEED therefore, ſecondly, to inquire' into f 
nature (k) of a writ of quare impedit, now the only ati 
uſed in caſe of the diſturbance of patronage : and ſhall f 
premiſe the uſual proceedings previous to the bringing oft 
writ, | . 

UPON the vacancy of a living the patron, we know, 
bound to preſent within fix calendar months (I), otherwilur 
will lapſe to the biſhop. But, if the prefentation be ma 
within that time, the biſhop is bound to admit and inflity 
the clerk, if found ſufficient (m); unleſs the church be fi 
or there be notice of any litigation. For if any oppoſition 
intended, it is uſual for each party to enter a caveat with f 
biſhop, to prevent his inſtitution of his antagoniſt's cle 
An inſtitution after a caveat entered is void by the eccleſa 
cal law (n) ; but this the temporal courts pay no regard 
and look upon a caveat as a mere nullity (o). But if two 
ſentations be offered to the biſhop upon the ſame aroiduan 
the church is then ſaid to become litigious; and, if nothil 
farther be done, the-biſhop may ſuſpend the admiſſion of Wil d 
ther, and ſuffer a lapſe to incur. Vet if the patron or ck 
on either ſide requeſt him to award a jus patronatus, be 
bound to do it. A jus patronatus is a commiſſion from tht | 
ſhop, directed uſually to his chancellor and others of compels 
learning, who are t6 ſummon a jury of fix clergymen and 
laymen, to inquire into and examine who is the rightful] 


. , 4 (l) fl 
j) 2 Inſt. . (k) See Boſwell's caſe, 6 Rep. 48 
on II. 3 (m) See bock I ch. 11. (n) [ Burn.“ 
(0) 1 Roll. Rep, 191. 


* 
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aon (p); and if, upon ſuch enquiry made and certificate 
reef returned by the commiſſioners, he admits and inſti- 
e the clerk of that patron whom they return as the true 


ie, the biſhop ſecures himſelf at all events from being a di- 
her, whatever proceedings may be had afterwards in the 


mporal courts. 


Tar clerk refuſed by the biſhop may alſo have a remedy” 
rink him in the ſpiritual court, denominated a duplex gue- 
a (g): which is a complaint in the nature of an appeal 
om the ordinary to his next immediate ſuperior ; as from a 
hop to the arch-biſhop, or from an arch-biſhop to the de- 
gates; and if the ſuperior court adjudges the cauſe of refuſal 
be inſufficient, it will grant inſtitution to the appellant. 


Tuus far matters may go on in the mere eccleſiaſtical 
urſe ; but in conteſted preſentations they ſeldom go ſo far : 
Ir, upon the firſt delay or refuſal of the biſhop to admit his 
ck, the patron uſually brings his writ of quare impedit 
rzinſt the biſhop, for the temporal injury done his property, 
 difturbing him in his preſentation. And, if the delay 
les from the biſhop alone, as upon pretence of incapacity, 
the like, then he only is named in the writ ; but if there 
mother preſentation ſet up, then the pretended patron and 
clerk are alſo joined in the action; or it may be brought 
ant the patron and clerk, leaving out the biſhop 3 or 
jank the patron only. But it is moſt adviſeable to bring it 
pankt all three: for if the biſhop be left out, and the ſuit be 
tt determined till the ſix months are paſt, the biſhop is en- 
led to preſent by lapſe ; for he is not party to the ſuit (r): 
b if he be named, no lapſe can poſſibly accrue till the right 
determined. If the patron be left out, and the writ be 
weht only againſt the biſhop and the clerk, the ſuit is of no 
kit, and the writ ſhall abate (s); for the right of the patron 
tte principal queſtion in the cauſe (t). If the clerk be left out, 
| L. 4 and 


(p) l Burn 16 17 ( Ji a 5 
8 a 5 q) Did. 113. (r) Cro. Tac, 9g. 
0 Hob, 316. i (t) 7 Rep, 26. , | | . 0 


— — 
x 


P . 


ng 2 N re * — ied 
! — . 
g r — ——ů ef nn TE N - 
# 
z 


of 
d 1 
1 
1 
1 4 2 
1 54 : 
*.f 
SE 
4 U 
1 | 
p . 
7 
4 * z 
} 
b 1 
11 } 
G * 
> 
_— 
17 4 * 4 
5 ; 
+1 
„ 
+ : 
= 
| 
' 
y , 
N 
4 
12 
1 
3 
7 
ö 5 
* pl 4 
1 
1 05 
i} 23 : 
o i 
[_ 
_ O 
4 
7 73 
1 
TH 
[i f 
7 1 
d St 
. 
- 8 
* £ 
* 
i is 
| 
74 
3 
X 
65 
$ 
Fl 
* 
4 
+ 
+ 
o 
* hy 
* Iz 
2 
; 4 
7 
* 
| ? 
2 FB: 
| | 
. 14 
1 * 
FE 
13 
% 


248 | -  PRIVYATS | Book m 


particular clerk) to ſuch a vacant church, which pertains! 


his patronage; and which the defendants, as he alleges, d 


any clerk whatſoever till ſuch contention be determined, An 


if the clerk of a ſtranger, by-writ of ſcire, faczas (x): 1 
ſhall have a ſpecial action againſt the biſhop, called a gua 


and has received inftitution before the action brought (a 
ſometimes the caſe) the patron by this ſuit may recover}; 
right of patronage, but not the preſent turn; for he can 
have judgment to remove the clerk, unleſs he be made a 
fendant, and party to the ſuit, to hear what he can alle 
againſt it. For which reaſon it is the ſafer way always toi 
ſert them, all three, in the writ. 


Tas writ of quare impedit (u) commands the diſturbe 
the biſhop, the pſeudo-patron, and his clerk, to permit th 
plaintiff to preſent a proper perſon (without ſpecifying f 


obſtruct: and unleſs they ſo do, then that they appear in cou 
to ſhew the reaſon why they hinder him. 


IMMEDIATELY. on the ſuing out of the quare impidi, 
the plaintiff ſuſpects that the biſhop will admit the defendant 
or any other clerk, pending the ſuit, he may have a prolih 
tory writ, called a ne admittas (); which recites tbe conte 
tion begun in the king's courts, and forbids the biſhoptoad 


if the biſhop doth, after the receipt of this writ, admit an 

erſon, even though the patron's right. may have. been fou 
in a jure patronatus, then the plaintiff, after he has obtain 
judgment in the guare impedit, may remove. the incumbeal 


mcumbravit ; to recover the preſentation, and alſo ſatisſadi 
in damagas for the injury done him by incumbering tl 
church with a clerk, pending the ſuit, and after the 14 
mittas received (y). But if the biſhop has incumbered 
church by inſtituting the clerk, before the ne admittar illus 
no quare incumbrawit lies; for the biſhop. hath no | 
notice, till the writ of ne admittas is ſerved upon him. I. 
7 Pe 10 


(se) F. N. B. 32. (w) Bid. 39. (x) 2 8d. 34. (0 
N. B. 48. | | 8 


om is therefore left to his quare impedit merely; which, as 
before obſerved, now lies (ſince the ſtatute of Weſtm. 2.) 
; well upon a recent uſurpation within fix months paſt, as 
pon 2 diſturbance without any uſurpation had. 


© A ST. JT. — A OS 


Ix the proceedings upon a gquare impedit, the plaintiff muſt 
out his title at length, and prove at leaſt one preſentation 
n himſelf, his anceſtors, or thoſe under whom he claims; for 
emult recover by the ſtrength of his own right, and not by 
he weakneſs of the defendant's (2): and he muſt alſo ſhew 
liturbance before the action brought (a). Upon this the 
hop and the clerk ufually diſclaim all title: fave only, the 


doe preſentation: for if it be of the defendant's preſenta- 


Mnenced, 


10 Vaugh, ), 8. (a). Hob. 139. (b) 2 laſt. 36. 
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ne as ordinary, to admit and inſtitute; and the other as pre- 
ntee of the patron, who is left to defend his own right. . 
Ind, upon failure of the plaintiff in making out his own title, 
te defendant is put upon the proof of his, in order to obtain 

dzment for himſelf, if needful. But if the right be found 
r the plaintiff, on the trial, three farther points are alſo to 
enquired: 1. If the church be full; and, if full, then of 


u, then the clerk is removeable by writ brought in due time. 
Of what value the living is: and this in order to aſſeſs the 
mages which are directed to be given by the ſtatute of 
im, 2. 3. In caſe of plenarty upon an uſurpation, whether 
calendar (b) months have paſſed between the avoĩdance and 
etime of bringing the action: for then it would not be 
thin the ſtatute, which permits an uſurpation to be deveſted 
a quare zmpedit, brought infra tempus ſemeſtre. So that 
marty is ſtil] a ſufficient bar in an action of quare impedit, - 
ought above fix months after the vacancy happens; as it was 
werlally by the common law, however early the action was 


* , 


Ip tbe found that the plaintiff hath the right, and hath com- 
need his action in due time, then he ſhall have judgment to 
2 recover 
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recover the preſentation; and, if the church be full by inf 
tation of any clerk, to remove him: unleſs it were file 
pendente lite by lapſe to the ordinary, he not being party tog 
ſuit; in which caſe the plaintiff loſes his preſentatiou pro þ 
vice, but ſhall recover two years full value of the church fig 
the defendant the pretended patron, as a ſatisfaction for f 
turn loſt by his diſturbance: or, in caſe of his inſolvency, | 
ſhall be impriſoned for two years (c). But if the church 
mains ſtil] void at the end of the ſuit, then whichever par 
the preſentation is found to belong to, whether plaintiff ord 
fendant, ſhall have a writ directed to the biſhop ad admit 
dum clericum (d), reciting the judgment of the court, andy 
dering him to admit and inſtitute the clerk of the prevail 
party; and, if upon this order he does not admit him, f 
patron may ſue the biſhop in a writ of quare non admiſi (e 
and recover ample ſatisfaction in damages. 


BEsSIDES theſe poſſeſſory actions, there may be alſo had 
hath before been incidentally mentioned) a writ of right 
adyowſen, which reſembles other writs of rſght : the on 
diftinguiſhing advantage now attending it, being, that it 
more concluſive than a quare impedit; fince to an action 
guære impedit a recovery had in a writ of right may be ple 
ed in bar. 


THERE 1s no limitation with regard to-the time wit 
which any actions touching advowſons are to be brought; 
leaſt none later than the times of Richard I. and Henry 1 
for by ſtatute 1 Mar. ft. 2. c. 5. the ftatute of limitatid 
32 Hen. VIII. c. 2. is declared not to extend to any wit 
right of advowſon, quare impedit, ar aſſiſe of darrein pri 
ment, or jus patronatus. And this upon very g good real 
becauſe 1t may very eaſily happen that the title to an 
vowvſon may not come in queſtion, nor the right have 
portunity to be tried, within ſixty years: which is the 101 
period of limitation aſſigned by the ſtatute of Henry VIII. 
ſir Edward Coke (f) tells us, that there was a 1 of on 


(c) Stat. Weſtm. 2. 13 Edw. I. c. 8. . 3. () F. M 
38. (e) I id. 47. {3} 3 ia. „„ 


tis churches, that had been incumbent there about fifty years; 
lor are inſtances wanting wherein two ſucceſſive incumbents 
hve continued for upwards of a hundred years (g). Had 
erefore the laſt of theſe incumbents been the clerk of a uſur- 
er, or had been preſented by lapſe, it would have beeen ne- 
cry and unavoidable for the patron, in caſe of a diſpute, to 
ave recurred back above a century, in order to have ſhewn a 
lear title and ſeiſin by preſentation and admiſſion of the prior 
ncumbent. But though, for theſe reaſons, a limitation is 
lichly improper with reſpect only to the length of time; yet, 
s the title of advowſons is, for want of ſome limitation, ren- 
red more precarious than that of any other hereditament, it 
night not perhaps be amiſs if a limitation were eſtabliſhed 
ith reſpe& to the number of avoidances ; or, rather, if a 
imitation were compounded of thel ength of time and the 
umber of avoidances together: for inſtance, if no ſeiſin were 
admitted to be alleged in any of theſe writs of patronage, after 
ity years and three avoidances were paſt, 


Ix a writ of gaare impedit, which is almoſt the only real 
Kon that remains in common uſe, and alſo in the aſſiſe of 
rein preſentment, and a writ of right, the patron only, and 
ot the clerk, is allowed to ſue the diſturber. But, by virtue 
f ſcveral acts of parliament (h), there is one ſpecies of pre- 
entations, in which a remedy, to be ſued in the temporal 
ourts, is put into the hands of the clerks preſented, as well 
s of the owners of the advowſon. I mean the preſentation 
vluch benefices, as belong to roman catholic patrons ; which, 
cording to their ſeveral counties, are veſted in and ſecured 
0 the two univerſities of this kingdom. And particularly 
7 the ſtatute of 12 Ann. ſt. 2. c. 14. F. 4. a new method 
f proceeding is provided; viz. that, beſides the writs of 
Hare impedit, which the univerſities as patrons are entitled 
« bing, they, or their clerks, may be at liberty to file a 

bill 


6) The two laſt incumbents of the rectory of Chelsſield cum 
imborough in Kent, continued 101 years; of whom the former 
das admitted in 1680, the latter in 1700, and died in 1781. 
) Stat. 3 Jac. I e. 5. 1 W. & M. c. 26. 12 Ann. ſt. 2, c. 
& 11 Geo, IL, e. 17, NY 
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bill in equity againſt any perſon preſenting to ſuch livings, a 
diſturbing their right of patronage, or his ceſtui que triſ, 
any other perſon. whom they have cauſe to ſuſpeR; in onde 
to compel a diſcovery of any ſecret truſts, for the benefit a 
papiſts, in evaſion of thoſe laws whereby this right of a; 
vowſon'1is veſted in thoſe learned bodies: and alſo (by th 
ſtatute 11 Geo. IT.) to compel a diſcovery whether any gra 
or conveyance, ſaid to be made of ſuch advowſon, were ma 
bona fide to a proteſtant purchaſer, for the benefit of pn 
teſtants, and for a full conſideration; without which requi 
ſites every ſuch grant or conveyance of any advowſon 9 
avoidance is abſolutelynulland void. This is a particular l 
and calculated for a particular purpoſe: but in-no. inſap 
but this does the common law permit the clerk: hinfelf to it 
terfere in recovering a preſentation, of which he is afterward 
to have the advantage. For beſides that he has (as was befor 
obſerved) no temporal right in him till after-inftitution an 
induction: and, as he therefore cam ſuffer no wrong, is con 
fequently entitled to no remedy ; this excluſion of the cler 
from being plaintiff: ſeems alſo to ariſe from the very grea 
honour and regard which the law pays to his ſacred function 
For it looks upon the cure of ſouls as too arduous and impor 
tant a taſk to be eagerly ſought for by any ſerious clergyman 
and therefore will not permit him to contend openly at [a 
for a charge and truſt, which it preſumes he undertakes wit 
diffidence. | | 


1 Bor when the clerk is in full poſſeſſion of the benefce 
1 the law gives him the ſame poſſeſſory remedies: to recon 
| his glebe, his rents, his tithes, and other eccleſiaſtical dus 
by writ of entry, aſſiſe, eje&ment, debt, or treſpaſs, (: 
| the cafe may happen) which it furniſhes ta. the owners 
1 lay property. Vet he ſhall not have a writ of 1g! 
„ nor ſuch other fimilar writs as are grounded upon * 
| mere right; becauſe he hath not in him the intire fee a 
„ right (i) : but he is entitled to a ſpecial remedy called a xn 
1 of juris utrum, which is ſometimes ſtyled the parſon's 
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llt (k), being the higheſt writ which he can have (1). 
This lies for a parſon or a prebendary at common law, and 


ravicar by ſtatute 14 Edw. III. c. 17. and is in the nature 
an aſſiſe, to enquire whether the tenements in queſtion are 


nkalmoign belonging to the church of the demandant, or 
le the lay fee of tf, tenant (m). And thereby the demandant 
recover lands and tenements belonging to the church, 


hich were aliened by the predeceſſor; or of which he was. 
ſeiſed ; or which were recovered againſt him by verdict, 


nfeſſion, or default, without praying in aid of the patron 
xd ordinary; or on which any perſon has intruded ſince the 


redeceſſor's death» (n). But ſince the reſtraining ſtatute of 
Eliz. c. 10. whereby the alienation of the predeceſſor, or 
recovery ſuffered by him of the lands of the church, is 


clared to be abſolutely void, this remedy is of very little 
unleſs where. the parſon himſelf has been deforced. for 
ure than twenty years (o); for the ſucceſſor, at any compe- 


nt time after his acceſſion to the benefice, may enter, or. 


ing an ejectment. 


1 (1) F.N.B 48. (m) Regiftr. 32, 
F. N. B. 48, 49. (% Booth 221, * 
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CHAPTER THE SEVENTEENTH, 


OF INJURIES PROCEEDING FROM, OR AFFECTIN( 
THE CROWN. 


AVING ain the nine preceding chapters conſidered | 
injuries or private wrongs that may be offered | 

one ſubject to another, all of which are redreſſed by the cor 
mand and authority of the king, fignified by his origin 
writs returnable in his ſeveral courts of juſtice, which then 
derive a juriſdiction of examining and determining the co 
plaint; I proceed now to inquire of the mode of redreſh 
thoſe injuries to which the crown itſelf is a party: which 
juries are either where the crown is the aggreſſor, and whi 
therefore cannot without a ſoleciſm admit of the ſame kind 
remedy (a); or elſe is the ſufferer, and which then are uſul 
remedied by peculiar forms of proceſs, appropriated to eu 
royal prerogative. In treating therefore of thoſe, we v 
conſider firſt, the manner of redreſſing thoſe wrongs or in 1 
ries which a ſubje& may ſuffer from the crown; and then . 
redreſſing thoſe which the crown may receive from a fubjet 


I. THAT the king can do no wrong, is a neceſſary and fu 
damental principle of the Engliſh conſtitution : meaning oll 
as has formerly been obſerved (b), that, in the firſt place, what 

ver may be amiſs in the conduct of public affairs is not charged 


perſon: 


(a) Bro. Abr. t. petition, 12, f. prerogative. 2. (b) Bow 
ch, 7. Pag. 243246 
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-onally on the King; nor is he, but his miniſters, account- 
e for it to the people: and, ſecondly, that the prerogative 
the crown extends not to do any injury; for, being created 
the benefit of the people, it eannot be exerted to their 
rudice (c). Whenever therefore it happens, that, by miſ- 
mation or inadvertence, the crown hath been induced to 
wade the private rights of any of his ſubjects, though no 
fon will lie againſt the ſovereign (d), (for who ſhall com- 
und the King?) (e) yet the law hath furniſhed the ſubje& 
ith a decent and reſpectful mode of removing that inva- 
mn, by informing the king of the true ſtate of the matter in 
ipute: and, as it preſumes that to know of an injury and to 
wreſs it are inſepar able in the royal breaſt, it then iſſues as 
f curſe, in the king's own name, his orders to his judges to 
þ juſtice to the party aggrieved. 


Tu diſtance between the ſovereign and his ſubjects is ſuch, 
Lit it rarely can happen, that any perſonal injury can imme- 
ately and directly proceed from the prince to any private 
un: and, as it can fo ſeldom happen, the law in decency 
moſes that it never will or can happen at all; becauſe it feels 
elf incapable of furniſhing any adequate nnd without 
irincing the dignity and deſtroying the ſovereignty of the 
oral per fon , by ſetting up ſome ſuperior power with authority 
p call him to account. The inconveniency therefore of a 
ſilcnief that is barely poſſible, is (as Mr Locke has obſerved) 
f) well recompenſed by the peace of the public and ſecurity 
the government, in the perſon of the chief magiſtrate be- 
hs et out of the reach of coercion. But injuries to the 
gts of property can ſcarcely be committed by the crown 
tout the intervention of its officers; for whom the law 
matter of right entertains no reſpect or delicacy, but fur- 
hes various methods of detecting the errors or miſconduct 
| thoſe agents, by whom. the king has been deceived, and 
Kuced to do a tempor ary injuſtice. 


THE 


/ 


() Pld. 487. (4d) Jenkios, 76. (e) Finch. L. 84: 


() On Gov. p. 2. §. 205. 
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Txt: common law methods of obtaining poſſeſſion or | 
ſtitution from the crown, of either real or perſonal Proper 
are, 1. By petition de droit, or petition of right, which 
ſaid to owe its original to king Edward the firſt (g). 2. 
momſtrans de droit, manifeſtation or plea of right: both! 
which may be preferred or proſecuted either in the chance 
or exchequer (h). The former is of uſe, where the king 

in full poſſeſſion of the hereditaments or chattels, andthe y; 
ſuggeſts ſuch a right as controverts the title of the crow 
grounded on facts diſcloſed in the petition itſelf; in whic 
caſe he muſt be careful to ſtate truly the: whole title of t 
crown, otherwiſe the petition ſhall abate (i): and then, upq 
this anſwer being endorſed or underwritten by the king, j 
droit fait al partie (let right be done to the party) (j) a con 
miſſion ſhall iſſue to inquire of the truth of this ſuggeſi 
(Kk): after the return of which, the king's attorney is at 
berty to plead in bar; and the merits ſhall be determined ups 
iffue, or demurrer, as in ſuits between ſubje& and ſubjed 
Thus, if a diſſeiſor of lands, which are holden of the crc 
dies ſeiſed without any heir, whereby. the king is prima fac 
entitled to the lands, and the poſſeſſion is caft on him eite 
by inqueſt of office, or by act of law without any office found 
now the diſſeiſee ſhall have remedy by petition of right, ſug 
geſting the title of the crown, and his own ſuperior right be 
fore the diſſeiſin made (I). But where the right of the pay : 
as well as tlie right of the crown,. appears upon record, tie an 
the party ſhall have monſtrars de droit, which is putting in 
claim of right grounded on facts already acknowledged an 
eſtabliſhed, and praying the judgment of the court, whech 
upon thoſe facts the king or the ſubject hath the right. As i 
in the caſe before ſuppoſed, the whole ſpecial matter is fou 
by an inqueſt of office, (as well the diſſeiſin, as the dying 
without any heir) the party grieved ſhall have monfirans de dr 
at the common law (m). But as this ſeldom happens, 1 


le) Bro. Abr. t. prerog. 2. Fitzh, Abr. t. error, 8. (i 
Skin. 60g. ( Finch. L. 256, (J) State Tr. vil, 134 
(k) Skin. 608. Bea Entr. 461. (1) Bro. Abr, t, p#titun 


20, 4 Rep. 58. (m) 4 Rep. 55 


— 
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remedy by petition was extremely tedious and expenſive, 
aby monſtrans was much enlarged and rendered almoſt uni- 
rl by ſeveral ſtatutes, particularly 36 Edw. III. c. 13. 
d2 & 3 Edw. VI. c. 8. which alſo allow inquifitions of 
Fee to be traverſed or denied, wherever the right of a ſub- 
is concerned, except in a very few caſes (n). Theſe pro- 
ling are had in the petty bag office in the court of chan- 
; and, if upon either of them the right be determined 
| iſ the crown, the judgment is, quod manus domini regis 
poeantur et paſſelſio reſtituatur petenti, ſaluo. jure domint 
vi (o); which laſt clauſe is always added to judgments 
inſt the king (p), to whom no /aches is ever imputed, and 
boſe right (till ſome late ſtatutes) (q) was never defeated 
any limitation or length of time. And by ſuch judgment 
; crown. is inſtantly out of poſſeſſion (r); ſo that there 
es not the indecent interpoſition of his own. officers to 
usfer the ſeiſin from the king to the * aggrieved. | 


Il, THE methods of redreſſing ſuch i injuries as the crown 
receive from a ſubject, are, 


1. By ſuch uſual common law actions, as are conſiſtent 
th the royal prerogative and dignity. As therefore the king, 
reaſon of his legal ubiquity, cannot be diſſeiſed or diſ- 
Iefſed of any real property which is once veſted in him, he 
n maintain no action which ſuppoſes a diſpoſſeſſion of the 
antiff ; ſuch as an aſſiſe or an ejectment (s): but he may 
ng a quare impedit (t), which always ſuppoſes the com- 
unant to be ſeiſed or poſſeſſed of the advowſon: and he may 
dlecute this writ, as well as every other, as well in the 
gs bench as the common pleas, or in whatever court he 
as, So too he may bring an action of treſpaſs for taking 
his goods; but not for breaking his cloſe, or any other 
Jury done upon his ſoil or poſſeſſion. (v). _ It would be. 
Jully tedious and Gul, to run through every minute 
diſtinction 


(0) Skin. 608. (o) 2 Inſt. 696. Raſt. Entr. 463. (p) Finch. 
460, (q) 21 Jac, I. e. 2. 9 Geo. III. c. 16. (r) lb:id 489. 
Bro. 4 Abr. 5 prerogative 89. (t) F, N. B. 32. (v) Bro. A br. 
prerog, 30. 5 N. B. 90. a | 5 | 
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diſtinction that might be gleaned from our antient books y 


regard to this matter; nor 1s it in any degree neceſſary, 
much eaſier and more effectual remedies are uſually obtan 
by ſuch prerogative modes of proceſs, as are peculiarly 
fined to the crown. 


| 2. SUCH is that of inquifition or inqueſt of ice: whid 
an inquiry made by the king's officer, his ſheriff, coroner, 


| eſcheator, virtute officit, or by writ to them ſent for that p 


poſe, or by commiſſioners eſpecially appointed, concern 
any matter that entitles the king to the poſſeſſion of lands 
tenements, goods or chattels (u). This is done by a juryof 
determinate number ; being either twelve, or leſs, or no 
As, to enquire, whether the king's tenant for life died ſelf 
whereby the reverſion accrues to the king: whether A, 
held immediately of the crown, died without heirs ; in wü 
caſe the lands belong to the king by eſcheat : whether B 
attainted of treaſon 3 whereby his eſtate is forfeited tot 
crown: whether C, who has purchaſed lands, be an alie 
which is another cauſe of forfeiture : whether D be an i 
a nativitate ; and therefore, together with his lands, appt 
tains to the cuſtody of the king : and other queſtions of | 
import, concerning both the circumſtances of the tenant, : 
the value or identity of the lands. Theſe inqueſts of of 
were more frequently in practice than at preſent, during! 
continuance of the military tenures amongſt us: when, | 
the death of every one of the king's tenants, an inque 
office was held, called an inquiſitio poſt mortem, to enquir 


what lands he died ſeiſed, who was his heir, and of whats 


in order to entitle the king to his marriage, wardſhip, reli 
primer-ſeiſin, or other advantages, as the circumſtances 
the caſe might turn out. To ſuperintend and regulate th 
enquiries the court of wards and liveries was inſtituted 
ſtatute 32 Hen. VII. c. 46. which was aboliſhed at the rt 
ration of king Charles the ſecond, together with the oppreli 
tenures upon which it was founded. Wi 


(u) Finch. L. 323, 4, 5. 
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WTA regard to other matters, the inqueſts of office ſtill 
in in force, and are taken upon proper occaſions; being 
ended not only to lands, but alſo to goods and chattels per- 
al as in the caſe of wreck, treaſure-trove, and the like; 
{ eſpecially as to forfeiture for offences. For every jury 
ich tries a man for treaſon or felony, every coroner's in- 
| that ſits upon a felo de ſe, or one killed by chancemed- 
is, not only with regard to chattels, but alſo as to real 
ets, in all reſpe&s an inqueſt of office: and if they find 
c treaſon or felony, or even the flight of the party accuſed 
ugh innocent) the king is thereupon, by virtue of this office 
uch entitled to have his forfeitures; and alſo, in the caſe 
chancemedley, he or his grantees are entitled to ſuch things, 


way of deodand, as have moved to the death of the party. 


TugsgE inqueſts of office were deviſed by law, as an au- 
tie means to give the king his right by ſolemn matter of 
od; without which he in general can neither take, nor 
from, any thing (w). For it is a part of the liberties of 
gland, and greatly for the ſafety of the ſubject, that the 
g may not enter upon or ſeiſe any man's poſſeſſions upon 
e ſurmiſes without the intervention of a jury (x). It is 
werer particularly enacted by the ſtatute 33 Hen. VIII. c. 
that, in caſe of attainder for high treaſon, the king ſhall 
i the forfeiture inſtantly, without any inquiſition of office. 
ch as the king hath no title at all to any property of this 
ſt before office found, therefore by the ſtatute 18 Hen. VI. 
6. it was enacted that all letters patent or grants of lands 
{tenements before office found, or returned into the exche- 
er, ſhall be void. And, by the bill of rights at the revo- 
uon, 1 W. & M. ſt. 2. c. 2. it js declared, that all grants 
promiſes of fines and forfeitures of particular perſons be- 
r conviction (which is here the inqueſt of office) are illegal 
droid; which indeed was the law of the land in the reign 
Edward the third . | | 
| WITH 


OS L. 82. (x) Gilb. hiſt, exch. 132. Hob. 347. (] 2 
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WITI regard to real property, if an office be found for 
king, it puts him in immediate poſſeſſion, without the troy 
of a formal entry, provided a ſubject in the like caſe wo! 
have had a right to enter; and the king ſhall receive all 
meſne or intermediate profits from the time that his title; 
crued (2). As on the other hand, by the articuli ſuper c 
(a), if the King's eſcheator or ſheriff ſeiſe lands into the kin 
hand without cauſe, upon taking them out of the king's be 
again, the party ſhall have the meſne profits reltored to h 


In order to avoid the poſſeſſion of the crown, acquired 
the finding of ſuch office, the ſubje& may not only have | 
petition of right, which diſcloſes new facts not found by 
office, and his monfirans de droit, which relies on the fact 
found; but alſo he may (for the moſt part) traverſe or de 
the matter of fact itſelf, and put it in a counſe of trial byt 
common law proceſs of the court of 'chancery: yet ſui 
ſome ſpecial caſes, he hath no remedy left but a mere petit 
of right (b). Theſe traverſes, as well as the monfiras 
droit, were greatly enlarged and regulated for the benefit oft 
ſubject, by the ſtatutes before-mentioned, and others ( 
And in the traverſes thus given by ſtatute, which came in 
place of the old petition of right, the party traverſing is c 
ſidered as the plaintiff (d); and muſt therefore make out 1 
own title, as well as impeach that of the crown, and th 
fall have judgment quod manus domint regis amo Veantur 7 


3. WHERE the crown hath unadviſedly granted any thi 
by letters patent, which ought not to be granted (e), or wheret 
patentee hath done an act that amounts to a forfeiture of 


(2) Finch. L. 328, 326, (a) 28 Edw. I. ſt. 3. c. 19. (b) * 
L. 324. (e) Stet. 34 Edw. III. e. 13. 36 Ed w. IIe 13-30 
Edw. VI. c. 8. (d) Law of niſi print, 202, (e) Sce book I. 
21. i i 


ut (f), the remedy to repeal the patent is by writ of fſeire 
1 in chancery (g). This may be brought either on the 

of the king, or in order to reſume the thing granted; or, 
ke grant be injurious to a ſubject, the king is bound of 
tto permit him (upon his petition) to uſe his royal name 
healing the patent in a ſcire facias (h). And ſo alſo, if, 
n office untruly found for the king, he grants the land over 
mother, he who is grieved thereby, and traverſes the office 
f, is entitled before iſſue joined to a ſcire facias againſt the 
nee, in order to avoid the grant (i). : 


Ax information on behalf of the crown, filed in the ex- 
muer by the king's attorney general, is a method of ſuit for 
nering money or other chattels, or for obtaining ſatisfacti- 
n damages for any perſonal wrong (k) committed in the 
ds or other poſſeſſions of the crown. It differs from an in- 
ation filed in the court of king's bench, of which we 
treat in the next book, in that his is inſtituted to redreſs. 
rate wrong, by which the property of the crown is af- 
ied, that is calculated to puniſh ſome public wrong, or 
nous miſdemeſnor in the defendant. It is grounded on no 
t under ſeal, but merely on the intimation of the king's 
ter the attorney-general, who gives the court to under- 
ind and be informed of the matter in queſtion ; upon 
ich the party is put to anſwer, and trial is had, as in ſuits - 
een ſubjett and ſubject. The moſt uſual informations are 
ſe of intruſion and debt: intruſion, for any treſpaſs commit- 
onthe lands of the crown (I), as byentering thereonwith- 
title, holding over after a leaſe is determined, taking the 
Its, cutting down timber, or the like; and debt, upon any 
traft for monies due to the king, or for any forfeiture due 
te crown upon the breach of a penal ſtatute. This is moſt 
monly uſed to recover forfeitures occaſioned by tranſgreſ-. 
Ethoſe laws, which are enacted for the eſtabliſhment and 
| ws | ſupport 
t) Dyer. 198. (g) 3 Lev. 220. 4 Inſt. 88, (bh) 2 Ventr. 
„ ö) Bro, Abr. t. ſeire facias. 69. 185, (k) Moor, 37%, 
(, Jac, 212, 1 Leon, 48. Savil. 49. 
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ſupport of the reyenue: others, which regard mere matte 
police and public convenience, being uſually left to bei 
ced by common informers, in the qui tam informations or 
ons, of which we have formerly ſpoken (m). But aft" 
attorney general has informed upon the breach of a penal iP" 
no other information can be received (n). There is a 
information in rem, when any goods are ſuppoſed to her 
the property of the crown, and no man appears to 
them, or to diſpute the title of the king. As antiently i 
caſe of treaſure-trover, wrecks, waifs, and eſtrays, ſeiſe 
the king's officer for his uſe. Upon ſuch ſeiſure an inforlliﬀP' 
on was actually filed in the king's exchequer, and therey 
proclamation was made for the owner (if any) to come in 
claim the effects; and at the ſame time there iſſued at 
miſſion of appraiſement to value the. goods in the ofi 
hands: after the return of which, and a ſecond proclam 
had, if no claimant appeared, the goods were ſuppoſed! 
lict, and condemned to the uſe of the crown (o). And vil 
in later times, forfeitures of the goods themſelves, as vl. . 
perſonal penalties on the parties, were inflicted by act of 
lament for tranſgrefſions againſt the laws of the cuſtoms 
exciſe, the ſame proceſs was adopted in order to ſecure 
forfeited goods for the public uſe, though the offender hin 
had eſcaped the reach of juſtice. 


5. A wRIT of quo warranto is in the nature of 2 
of right for the king, againſt him who claims or uſurps 
office, franchiſe, or liberty, to inquire by what auth 
ty he ſupports his claim, in order to determine the 
(p). It lies alſo in caſe of non-uſer or long negle 
a franchiſe, or miſ-uſer or abuſe of it; being a wntc 
manding the defendant to ſhew by what warrant he 
erciſes ſuch a, franchiſe, having never had any grant of i 
having forfeited it by neglect or abuſe, This was origi 


returnable before the king” s juſtices at Weſtminſter (q); 
at 


(mm) See pag. 160. (a) Hard. 401. 6) Gilb. bil. 1040 exck 
13. (p) Finch, L. 322. 2 Inſt. 463. (J) Old Nat.:Brew fi 
edit. 1534. 
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wards only before the juſtices in eyre, by virtue of the 
es of quo warranto, 6 Edw. I. c. 1. and 18 Edw. I. ſt. 
but ſince thoſe juſtices have given place to the king's 
porary commiſſioners of aſſiſe, the judges on the ſeveral . | 
ts, this branch of the ſtatutes hath loſt its effect (s); and 
of quo varranto (if brought at all) muſt now be proſe- 
4 and determined before the king's juſtices at Weſtmin- 
And in caſe of judgment for the defendant, he ſhall 
tan allowance of his franchiſe ; but in caſe of judgment 
he king, for that the party is entitled to no ſuch franchiſe, 
th diſuſed or abuſed it, the franchiſe is either ſeiſed into 
king's hands, to be granted out again to whomever he ſhall 
ie; or, if it be not ſuch a Franckifs as may ſubſiſt in the 
s of the crown, there is merely judgment of oufter, to 
out the party who uſurped it (t). | 


Txt judgment on a writ of quo warranto (being in the na- 
of a writ of right) is final and concluſive even againſt the 
m (u). Which together with the length of its proceſs, 
bibly occaſioned that diſuſe into which it is now fallen, 
Introduced a more modern method of proſecution, by in- 
nation filed in the court of king s bench by the attorney 
tral, in the nature of a writ of quo warranto; wherein 
proceſs 1 is ſpeedier, and the judgment not quite ſo deciſive. 
ls 1 properly a criminal method of proſecution, as well to 
iſh the uſurper by a fine for the uſurpation of the franchiſe, 
b ouſt him, or ſeiſe it for the crown : but hath long been 
led to the mere purpoſes of trying the civil right, ſeiſing 
ranchiſe, or ouſting the wrongful poſſeſſor; ; the fine be- 


nominal only. 


RN the violent proceedings that took place in the latter 
lof the reign of king Charles the ſecond, it was among other 
es thought expedient to new- model moſt of the corporation 
uh rsin the kingdom ; for which purpoſe many of thoſe bodies 
were 


ch alnſt. 498. Raſt. Entr. 849, (s) 2 Inſt. 498. (t) Cro. Jac. 
cc | Show, 280. (u) 1 Sid, 86, 2 Show. 47. 12 Mod. 225, 
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were perſuaded to ſurrender their charters, and information 
the nature of quo æwarrantòo were brought againſt others, y 
a ſuppoſed, or frequently a real, forfeiture of their franc 
by neglect or abuſe of them. And the conſequence was, 
the liberties of moſt of them were ſeiſed into the hands gf 
king, who granted them freſh charters with ſuch alteration 
were thought expedient ; and, during their ſtate of anar 
the - crown named -all their magiſtrates. This exertion 
power, though perhaps in ſummo jure it was for the moſty 
ſtrictly legal, gave a great and juſt alarm; the new- model 
of all corporations being a very large ſtride towards eſtabl 
ing arbitrary power; and therefore it was thought neceſ 
at the revolution to bridle this branch of the prerogating 
leaſt ſo far as regarded the metropolis, by ſtatute 2 W. A 
c. 8. which enacts, that the franchiſes of the city of Lon 
ſhall never be forfeited again for any cauſe whatſoever, 


TH1s proceeding is however now applied to the deciſo 
corporation diſputes between party and party, without any 
tervention of the prerogative, by virtue of the ſtatute 9 
c. 20. which permits an information in nature of quo vary 
to be brought with leave of the court, at the relation of 
perſon deſiring to proſecute the ſame, (who is then ſtyled 
relator ) againſt any perſon uſurping, intruding into, erunl 
fully holding any franchiſe or office in any city, borough 
town corporate ; provides for its ſpeedy determination; 
directs that, if the defendant be convicted, judgment of 0 
(as well as a fine) may be given againſt him, and thatthe 
lator ſhall pay or receive coſts according to the event of 
ſuit, | 


6. THE writ of mandamus (w) is alſo made by the ſameſt 
g Ann. c. 20. a moſt full and effectual remedy in the firſt p 
for refuſal of admiſſion where a perſon is entitled to an ono 
place in any ſuch corporation; and, ſecondly, for wrongful 
moyal, when a perſon is legally poſſeſſed. Theſe are inju 


(w) See pag. 110. i 


4 
4 


e 


\% 


\ 
4 , b 1 : $2 ak , 
F ²˙ —wU Ce Ei aa , _ 
* * IE — 5 — 


* WRONG Ss. 265 
which though redreſs for the party intereſted may be had by 
fle, or other means, yet as the franchiſes concern the pub- 
; and may affect the adminiſtration of juſtice, this preroga- 
r writ alſo iſſues from the court of king's bench; com- 
ding, upon good cauſe ſhewn to the court, the party com- 
lining to be admitted or reſtored to his office. And the 
tute requires, that a return be immediately made to the 
& writ of mandamus ; which return may be pleaded to or 
verſed by the proſecutor ; and his antagoniſt may reply, take 
ſie, or demur, and the ſame proceedings may be had, as if 
zation on the caſe had been brought for making a falſe re- 
m: and, after judgment obtained for the proſecutor, he 
ul have a peremptory writ of mandamus to compel his ad- 
ion or reſtitution z which latter (in caſe of an action) is 
fied by a writ of reſtitution (x). So that now the writ of 
indamus, in caſes within this ſtatute, is in the nature of an 
tion, _ a writ of error may be had thereon (y)- | 


— be ba 


— 
o * 4 — 1 U on 
e NN 


Turs writ of mandamus may alſo be iſſued, in . 
the ſtatute 11 Geo. I. c. 4. in caſe within the regular time 
election ſhall be made of the mayor or other chief officer 
[any city, borough, or town corporate, or (being made) it 

ll afterwards become void; to require the electors to pro- 

al to election, and proper courts to be held for admitting 
id wearing in the magiſtrates ſo reſpectively choſen. 


WE have now gone through the whole circle of civil in- 
nes, and the redreſs which the laws of England have anxi- 
ly provided for each. In which the ſtudent cannot 
t obſerve, that the main difficulty which attends their 
bcuſton ariſes from their great variety, which is apt at our 
| acquaintance to breed a confuſion of ideas, and a kind 
uſtration in the memory: a difficulty not a little in- 
akd by the very unmethodical arrangement, too juſtly 
plained of in our antient writers; but which will in- 
ildly wear away when they come to be reconſidered, 
or. III. M and 


(x) 11 Rep, 79. (y) 1 p. Wms. 351. 


— 


in which the language of our anceſtors has obſcured the 


eaſy conception and thorough comprehenſion of which n 


Engliſh laws; which adapt their redreſs exactly to the I. 
. ſame action for different wrongs, which are impoſlible to 
brought within one and the ſame deſcription : whereby ev 
man knows what ſatisfaction he is entitled to expect from 


of the judges, whom the law appoints to adminiſter, and 


there is hardly a poſſible injury, that can be offered either 


and ſimple the remedy is, as chalked out by the anti 


and other permanent property, as the right is more intric 


delays. And fince, in order to obviate thoſe difficult 
and retrench thoſe delays, we have permitted the rights 
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and; we are a little familiarized to thoſe terms of 


Terms of art there will unavoidably be in all ſciences; 


depend upon frequent uſe: and, the more ſubdivided 


branch of ſcience is, the more terms muſt be uſed to exp 1 
the nature of theſe ſeveral ſubdiviſions, and mark out 
ſufficient preciſion the ideas they are meant to convey, 
difficulty therefore, however great it may appear at firſt vit 
will ſhrink to nothing upon a nearer approach; and be ra 
advantageous than of any diſſervice, by imprinting a clear: 
diſtinct notion of the nature of theſe ſeveral remedies. 


ſuch as it is, it ariſes principally from the excellence of 


cumſtances of the injury, and do not furniſh one and 


courts of juſtice, and as little as poſſible is left in the br 
to preſcribe the remedy. And I may venture to affirm, 


the perſon or property of another, for which the party 
jured may not find a remedial writ, conceived in ſuch term: 
are properly adapted to his own particular grievance. 


Ix the ſeveral perſonal actions which woe have curſo 
explained, as debt, treſpaſs, detinue, action on the c 
and the like, it is eaſy to obſerve how plain, perſpicud 


bur 


common law. In real actions for the recovery of lan 


the feodal or rather Norman remedy by real actions 1s fo 
what more complex and difficult, and attended with { 


real property to be drawn into queſtion in mixed or 


ſonal ſurts, we are (it muſt be owned) obliged to have 
, | | | c0 


nutte to ſuck: arbitrary fictions and expedients, that unleſs 
bad developed their principles, and traced out their pro- 
re and hiſtory, and preſent ſyſtem of remedial juriſprudence 
(n reſpect of landed property) would appear the molt intri- 
jottened people. 1 | LD i 


Bur this intricacy of our legal proceſs. will be found, 
men attentively conſidered, to be one of thoſe; troubleſome, 
ut not dangerous, evils which have their root in the frame of 
ur conſtitution, and which therefore can never be cured, 
mthout hazarding every thing that is dear to us. In abſolute 
wernments, when new arrangements of property and a 
dual change of manners have deſtroyed the original ideas, 
n which the laws were deviſed and eſtabliſhed, the prince by 
lis edit may premulge a new code, more ſuited to the pre- 
fut emergencies. But when laws are to be framed by popular 
imblies, even of the repreſentative kind, it is too Hercu- 
kan a taſk to begin the work of legiſlation afreſh, and extract 
new ſyſtem from the diſcordant opinions of more than five 
Indred counſellors. A ſingle legiſlator or an enterprizing 
ſyereign, a Solon or Lycurgus, a Juſtinian or a Frederick, 
my at any time form a conciſe, and perhaps an uniform, 
Jan of juſtice; and evil, betide that preſumptuous ſubject 
wo queſtions its wiſdom. or utility, But who, that is ac- 
qunted with the difficulty of new-modelling any branch of 
ur ſtatute laws (though relating but to roads or to pariſh- 
kttlements) will conceive it ever feaſible to alter any funda- 


nene point of the common law, with all its appendages and 


onlequents, and ſet up another rule in its ſtead ? When 
ueref9:2, by the gradual influence of foreign trade and 
bacitic tranquillity, the ſpirit of our military, tenures began 
v d&:cay, and at length the whole ſtructure was removed, 
be judges quickly perceived that the forms and delays of 
le old feodal actions, (guarded with their ſeveral outworks 
eſſoins, vouchers, aid-prayers, and a hundred other formi- 
Able intrenchments) were ill ſuited to that more ſimple and 
WMmnercial mode of property which ſucceeded the former, 

Mis. | and 
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and required a more ſpeedy deciſion of right, to fact 
exchange and alienation. ' Yet they wiſely avoided ſolicit 
any great legiſlative revolution in the old eſtabliſhed for 
which might have been productive of conſequences nc 
'numerous and extenſive than the moſt penetrati ng genins cou 
foreſee ; but left them as they were, to languiſh in obſcun 
and oblivion, and endeavoured by a ſeries of minute cont 
vances to accommodate ſuch perſonal actions, as were th 
in uſe, to all the moſt uſeful purpoſes of remedial juſtic 
and where, through the dread of innovation, they hefitat 
as going ſo far as perhaps their good ſenſe would hae prony 
"ed them, they left an opening for the more liberal and ent: 
prizing judges, who have fate in our courts of equity, 
© *ſhew them their error by ſupplying the omiſſions of the cou 
of law. - And, ſince the new expedients have been refined 
the practice of more than a century, and are fufficien 
known and underſtood, they in general anſwer the purpoſe 
doing ſpeedy and ſubſtantial juſtice, much better than co 
now be effected by any great fundamental alterations. T! 
only difficulty that attends them ariſes from their fictions an 

. circuities, but, when once we have diſcovered the prop 
clew, that labyrinth is eaſily pervaded. We inherit an ol 
Gothic caſtle, erected in the-days of chivalry, but fitted 
for a modern inhabitant. The moated ramparts, the emb: 
tled towers, and the trophied halls. are nagnificent and i 
nerable, but uſeleſs. The inferior apartments, now conve 
ed into rooms of convenience, are chearful and commodiov 
though their approaches are winding and difficult. 


En this part of our diſquiſitions I however thought it my du 

to unfold, as far as intelligibly I could, the nature of theſere 
actions, as well as of perſonal remedies. And this not only 
cauſe they are till in force, {till the law of the land, thoug 
obſolete and diſuſed ; and may perhaps, in their turn, be he 
After with ſome neceſſary corrections called out again into col 


5 mon uſeʒ but alſo becauſe, as a ſenſible writer has well 5 
| : c hoe! 


(2) Hawk. Abr. Co. Litt. pref. 
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yhoever conſiders how great a coherence there is be- 
tween the ſeveral parts of the law, and how much the reaſon of 
ane caſe opens and depends upon that of another, will 1 
preſume be far from thinking any of the old learning uſe- 
" which will ſo much conduce to the perfect underſtand... 
ting of the modern. And beſides I ſhould have done great 
juſtice to the founders of our legal conſtitution, had I led 
r fudent to imagine, that the remedial inftruments of our 
were originally contrived in ſo complicated a form, as 
* preſent them to his view: had I, for inſtance, intire- 
5 paſſed over the direct and obvious remedies by aſſiſes and 
mts of entry, and only laid before him the modern method 


(proſecuting a writ of [ceiment. | 


* 
v 
ES emis rr * . —_— — 3 4 
- p 0 
1— . — — + OY —— S „„ * as — — — 
2 - D — by 22 + x 
n — 
* 3 8 7 1 2 
— 7 Y pk < r F PT PART Wh * " 
7 d oe Woo \ at"? 1 r * 4 10 * re — 251-98 — — "IT = 
_ 4 . 1 _ 6 ** 5 GED _ 4 0 PE" 0 . 
. af 5 0 WY - l 7 hoy 2 4 5 I * — 5 * 4 2 
, . 3” want / y x 92 LA . rs oh 1 _—_— = 
Enna Ls * N 9 wy 9 2 Z Bs SOD b 
my — - _— * RO 
= 454 _ " yy * * 1 9 * 9 7 4 4 
. ad oy £2 . a, 2 353 3 8 2 "YL FR —_— 


8 . — 


9 FO 9 
— \ 
o C ; 


IH , 


Parvarer Boon 


- 
AS 1 


CHAPTER THE-EIGHTEENTH, 


OF THe PURSUIT 0 y REMEDIES » y ACTIOY 
AND, FIRST, OF THE ORIGINAL WRIT, 


H AVING, under the head of redreſs by ſuit in court 
pointed out in the preceding pages, in the firſt place 
the nature and ſeveral ſpecies of courts of juſtice, where 
remedies are adminiſtred for all ſorts of private wrongs ; au 
in the ſecond place, ſhewn to which of theſe courts in parti 
cular application muſt be made for redreſs, according to tl 
diſtinction of injuries, or, in other words, what wrongs : 
cognizable by one court, and what by another; I proceed: 
under the title of ixjuries cognizable by the courts of common lau 
to define and explain the ſpecifical remedies by action pi 
vided for every poſiible degree of wrong or injury: a5 0 
ſuch remedies as are dormant and out of uſe, as thoſe whi 
are in every day's practice, apprehending that the reaſon 
the one could never he clearly comprehended, without ſom 
acquaintance with the other: and, I am now, in the l 
place, to examine the anner in which theſe ſeveral rem 
dies are pur/ued and applied, by action in the courts of coll 
mon law; to which I ſhall afterwards ſubjoin a brief ace 
of the proceedings in courts of equity. 
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11 treating of remedies. by action at common law, I ſhall 
nine myſelf to the modern method of practice in our courts. 
fjudicature. For, though I thought it neceſſary to throw. 
ta few obſervations on the nature of real actions, hqwever 
tpreſent diſuſed, in order to demonſtrate the coherence and 
iformity of our legal conſtitution, and that there was no in- 
ſo obſtinate and inveterate, but which might in the end. 
radicated by ſome or other of theſe remedial writs ; yet 
would be too irk ſome a taſk to perplex both my readers and 
nelf with explaining all the rules of proceeding in theſe 
olete actions; which are frequently mere poſitive eſtabliſh- - 
ents, the forma et figura judicii, and conduce very little to 
lutrate the reaſon and fundamental grounds of the law. 
Nherever I apprehend they may at all conduce to this end, 
all endeavour to hint at them incidentally. 


Wrar therefore the ſtudent may expect in this and the 
xceeding chapters, is an account of the method of proceed - 
g in and proſecuting a ſuit upon any of the perſonal writs 
have before ſpoken of, in the court of common pleas at 
elminſter ; that being the court originally conſtituted for 
| proſecution of all civil actions. It is true that the courts 
(king's bench and exchequer; in order, without intrenching 
jon antient forms, to extend their remedial infiuence- to the 
ceſities of modern times, have now obtained a concurrent 
nſciftion and cognizance of civil ſuits : but, as cauſes are 
rin conducted by much the ſame advocates and attorneys, 
Id the ſeveral courts and their judges have an entire 
nmunication with each other, the methods and forms 
| proceeding are in all material reſpe&s the ſame in all 
them. So that, in giving an abſtra& or hiſtory (a) of 
| progreſs of a ſuit through the court of common pleas, we 
| M4 955 ſhall 


(i) In deducing this hiſtory the ſtudent muſt not expect autho- 

lies to be conſtantly cited; as practical know lege is not ſo much 

e learned from any books of law, as from experience and at- 

3 on the courts, The compiler mult therefore be fre- 

ly obliged to rely upon his own. ob{_rvations; which in © 
. | i general . 
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mall at the ſame time give a general account of the proce! 
ings of the other two courts; taking notice however of 
conſiderable difference in the local practice of each. 4 
the fame abſtract will moreover afford us ſome general id 
of the conduct of a cauſe in the inferior courts of comme 
law, thoſe in cities and boroughs, or in the court- baron, 
hundred, or county court : all which conform (as near as n; 
be) to the example of the ſuperior tribunals, to which th 
cauſes may probably be, in ſome ſtage or other, removed. 


Tux moſt natural and perſpicuous way of conſidering i 
ſubject before us, will be (I apprehend) to purſue it in iii: 
crder and method wherein the proceedings themſelves follc 
cach other; rather than to diſtrat and ſubdivide it by 
more logical analyſis. The general therefore and order 
parts of a ſuit are theſe; 1. The original writ : 2. The pn 
ceſs: 3. The pleadings: 4. The iſſue or. demurrer: 5. I 
trial: 6. The judgment, and its incidents: 7. The proceet 
ings in nature of appeals : 8, The execution. 


FIR sr, then, of the original, or original writ ; which ist 
beginning or foundation of the ſuit. When a perſon hathrece 
ved an injury, and thinks it worth his while to demand a (ati. 
faction for it, he is to conſider with himſelf, or take advice, wh 

redreſs the law has given for that injury: and thereupon is 
| mag ae 


general he hath been ſtudious to avo'd, where thoſe of any of! 
-might be had. To accompany and i!luſtrate thoſe remarks, fu 
gentlemen as are deſigned for the profeſſion will find it neceſſary Wi 
peruſe the books of extries, antient and modern; which are tr: 
cripts of proceedings that have been had in ſome particular a 
ons, A book or two of technical learning will allo be foun e 
convenient; from which a man of a liberal education and toleral 
underſtanding may glean pro re nata as much as is ſufficient for 
\ purpoſe. Theſe b:oks of practice, as they are called, are all pret 
much on a level, in point of compoſition and ſolid inſtruction; 
that that which bears the lateſt edition js uſually the beſt. B 
Gilber:s hiſtory and practice of the court of Common-pleas is 
book of a very different ſtamp: and though (ice the reſt of 
poſthnmous works) it has ſuffered moſt groſsly by 1gnorant 
careleſs tranſcribers, yet it has traced out the reaſon of ma 
parts of our mode in practice, from the feodal inſtitutions andt 
primitive conſtruQion of our courts, in a moſt clear and ingen 
manner. 


118. | WRONG 5. | EO 273 


tke application or ſuit to the crown, the fountain of all juſ-. 

» for that particular ſpecific remedy which he 1s determined 
00 to purſue As, for money due on bond, an action 
bt; for goods detained without force, an action of 
me or troVer 3. Or, if taken with force, an action of treſ- 
vi et armis; or, to try the title of lands, a abrit of entry 
action of treſpaſs in eje&ment : or, for any conſequential 
ury received, a ſpecial action on the caſe. To this end he 
vjueout, or purchaſe by paying the ſtated fees, an original 
original writ, from the court of chancery, which is the 
fang juft tiae, the ſhop or mint of juſtice, wherein. all the 

g's writs are framed, It is a mandatory letter from the 
(gin parchment, ſealed. with his great ſeal (b), and directed 
the ſheriff of the county wherein the injury is committed or 
poſed ſo to be, requiring him to command the wrongdoer 
party accuſed, either to do juſtice to the complainant, or 
| to appear in court, and anſwer the accuſation againſt 
n. Whatever the ſheriff does in purſuance of this writ, 
emuſt return or certify to the court of eommon pleas, toge- 
ir with the writ itſelf ; which is the foundation of the juriſ- - 


fon of that court, being the king's warrant for the judges - * 


proceed to the determination of the cauſe, For it was a 
im introduced by the . Normans, that there ſhould be no 
veeedings in common pleas before the king's juſtices with- 
this original writ ;- becauſe they held it unfit that thoſe - 
ces, being only the ſubſtitutes of the crown, ſhould take 

jmizance of any thing but what was thus expreſlly referred 
their judgment (c). However, i in ſmall actions, below 
t value of forty ſhillings, which are brought i in the court- - 
Won or county court, no royal writ is neceſſary :, but the 
undation of ſuch ſuits continues to be (as in the times of the 
ons) not by original vr: but by plaint (d); that is, by - 
vate memorial tendered in open court to the judge, where- - 
Ithe party injured. ſets forth his cauſe of action: and the. 
dre is bound of common right to adminiſter juſtice therein, 
thout any ſpecial mandate from the king. Now indeed even 
M. BY the 


Muck. L. 237. 5 let. „. 34. (d] Mi r. c. 2. 
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the royal writs are held to be demanded of common righ 
on paying the uſual fees : for any delay in the granting they 
or ſetting an unuſual or exorbitant price upon them, would} 
a breach of magna carta, c. 29. * nulli vindemus, * neo 
ao: recen ant "diferentus futitiam wel rear. 


} 


ava. writs are either optional or epa or, 

the language of our law, they are either a-prazcipe, or 1 
te fecerit ſecurum (e). The praecipe1s in the alternative, con 
manding the defendant to do the thing required; or ſhewt 
reaſon wherefore he hath not done it (f) The uſe oft 
writ is where ſomething certain is demanded by the plainti 
which is in the power of the defendant himſelf to perfo 
as, to reſtore the poſſeſſion of land, to pay a certain na 
ed debt, to perform a ſpecific covenant, to render an accoin 
and the like : in all which caſes the writ is drawn up n | 
form of a praecipe or command, to do thus or ſtiew-cauſe 
the contrary ;. giving the defendant his choice, to redreſs t 
injury or ſtand the ſuit. The other ſpecies of original wi 
is called a , fecerit te ſecurum, from the words of the wn 
which directs the ſheriff to cauſe the defendant to appear 
court, without any option given him, provided the plaint 
gives the ſheriff ſecurity effectually to proſecute his claim (g 
This writ is in uſe, where nothin g 16; ſpecifically demande 
[| but only a ſatisfaction in general; "Io obtain which and mi 
ſter complete redrefs, the intervention of Tome judicature 
1 neceſſary. ſuch are writs of treſpaſs, or on the caſe, where 
no debt or other ſpecific thing is ſued: for in certain, | 


[i only damages to be aſſeſſed by a jury. For this end thec % 
it fendant is immediately called upon to appear in court, p 10 
1 vided the plaintiff gives good ſecurity of proſecuting his chi = 
J Both ſpecies of writs are teſte d, or witneſſed, in the king 1 
own name; „ witneſs ourſelf at Weſtminſter,“ or where 
4 ver. 
| the chancery may be held. = 3 
[ e) Finch. L. 2 A „ In. , (4) 0 
r al ©) No.1. 257; (0) Append. No. 1 $1, (: ö 
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Tut ſecurity here ſpoken of, to be given by the plaintiff 
r proſecuting his claim, is common to both its, though 
tives denomination only to the latter. The whole of it is 
preſent become a mere matter of form; and John Doe and 
Richard Roe are always returned as the ſtanding pledges for 
ths purpoſe. The antient uſe of them was to anſwer for the 
ſhintiff; who in caſe he brought an action without cauſe, or 
filed in the proſecution of it when brought, was liable to an 
mercement from the crown for raiſing a falſe accuſation; 
jd ſo the form of the judgment ſtill is (h). In like manner 
s by the Gothic conſtitutions no perſon was permitted to lay 
pcomplaint againſt another, vii ſub ſcriptura aut TS - 
i me trium teſtium, quod actionem vellet penſequi (i): and, 
pby the laws of Sancho I. king of Portugal, damages were 
pen n a pl: aintiff who proſecuted a a groundleſs ern ( Kar : 


Tak day, on which the defendant is ordered to appear in 
out, and on which the ſheriff is to bring in the writ and re- 
por how far he has obeyed it, is called the return of the writ; 
t being then returned by him to the king's juſtices at Weſt- 
r. And it is always made returnable at the diſtance of 
i leaſt fifteen days from the date or teſte, that the defendant 
my have time to come up to Weſtminſter, even from the 
noſt remote parts of the kingdom; and upon ſome day in one 
f the four terms, in | which the court fits 2 the hath" 1 7 
buſineſs, | | 


THESE terms are ſuppoſed by Mr. Selden (1) to ve bem ; 
ntituted by William the Conqueror: but fir Henry Spelman 
ath clearly and learnedly ſhewn, that they were gradually - 
formed from the canonical conſtitutions of the church; being 
ndeed no other than thoſe leiſure ſeaſons of the year, which 
ere not occupied by the great feſtivals or faſts, or which were 


wtliable to the general avocations of rural buſineſs. N 1, 
10. 


(t) Finch. L. i 10 Stiera, de jure Gather, I. 3. 
6 (k) Mod. Un, Hilk, xi. 4 00). 2 N E. 2. 
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out all Chriſtendom, in very early times, the whole year 


one continual term for hearing and deciding Ws For t 
chriſtian magiſtrates, to diſtinguiſh themſelves from the he: 
thens, who were extremely ſuperſtitious i in the obſervation « 
their dies faſti et nefaſti, went into a contrary extreme, ar 
adminiſtred juſtice upon all days alike. Till at length 
church interpoſed, and exempted certain holy ſeaſons from he 
ing profaned by the tumult of forenſic litigations. As, part 
cularly, the time of advent and chriſtmas, which gave rif 
'to the winter vacation; the time of lent and eaſter, whic 
created that in the ſpring ; the time of pentecoſt, which pre 
duced the third; and the long vacation, between midſumme 
and 3 which was allowed for the hay time a 
harveſt. All Sundays alſo, and ſome peculiar feſtivals, as th 
days of the purification, aſcenſion, and ſome others, we 
included in the ſame prohibition ; which was eſtabliſhed by 
c3non of the church, A. D. 517. and was fortified by an im 
perial canſtitution of the younger Theodoſius, compriſed 1 
the Theodohan code (m). Vs 
AFTERWARDS, when our own legal conſtitution can 
to be ſettled, the commencement and duration of the [a 
terms were appointed with an eye to thoſe canonical prohibi 
ons; and it was ordered by the laws of king Edward the cor 
feſſor (n), that from advent to the octave of the epiphany 
from ſeptuageſima to the octave of eaſter, from the aſcenſio 
to the octave of pentecoſt, and from three in the afternoon « 
all Saturdays till Monday morning, the peace of God ande 
holy church ſhall be kept throughout all the kingdom. An 
ſo extravagant was afterwards the regard that was paid t 
theſe holy times, that though the author of the mitre 


(o) mentions only one vacation ef any conſiderable lengti 


containing the months of Auguſt and September, yet Brif 
ton is expreſs (p), that in the reign of king Edward the fir 


no ſecular plea could be held, nor any man ſworn ont 
5 ..* _ evangy 


em) Spelman of the terms. (n) c. 3: De temporibus ii. 
obus pacis, (o) c. 3.8.8. pe 83. 
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liſts (q), in the times of advent, lent; eaten harveſt 
1 vintage, the days of the great litanies, and all ſolemn 
als. But he adds, that the -biſttops and prelates did ne- 
echeleſs grant diſpenſations, (of which many are preſerved 
Rymer's foedera of the time of King Henry the third) that 
les and juries might be taken in ſome.of;theſe holy ſeaſons 
pen reaſonable occaſions. And: ſoon afterwardsa general diſ-. 
mation was eſtabliſned in parliament, by ſtatute Weſtm. 1. 
hw. I. c. 54. which. declares, that . foraſmuch as it is 
great charity to do right unta all men at all times hen need 
hall be, by the affent of all. the prelates it was, provided, 
that aſſiſes- of. nowel. diſſeiſin, mort d anceſtor and darrein 
jr-ſextment ſhould: be taken in advent, ſeptuageſima, and 
ent, even as well. as inqueſts may be. taken; and that at the 
ſecial requeſt of: the king to the biſhops. The portions 
time, that were not ineluded within. theſe prohibited ſeaſons, 
| naturally into a fourfold divifion ; and, from ſome feſtival . 
rlant's day that immediately preceded their commencement, 
te denominated the terms of St. Hilary, of Eaſter, . of the 
bly Trinity, and of St. Michael: which terms have been 
« regulated and abbreviated by ſeveral acts of parliament ; 
wticularly Trinity term, by ſtatute 32 Hen. VIII. c. 2. and 
chaelmas- term, by ſtatute 16 Car. I. c. 6. and again by 
ute 24 Geo. II. c. 48. 


Tnr x are in each of theſe terns ſtated” days called days 
bank, dies in banco ; that is, days of appearance in the court 
men pleas, 2 uſually bancum, or commune bancum, 
 Uſtinguiſh it from bancum regis, or the court of king's 
ch. They are generally at the diſtance of about. a 
b from each other, and regulated by ſome feſtival of 
church. On ſome one of theſe days in bank all original 
is muſt be made returnable; and therefore they are 
; wa called the returns of that term; whereof every 

m has more or leſs, ſaid by the mirror (r) to have been ori- 
mally fixed by king Alfred, but certainly ſettled as early as 

© ſtatute of 51 Henry III. f. 2. But though many of the 


| return 
(4) See page 58, (r) e. b. §. 108. | 
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return days are fixed upon ſundays, yet the court never ſits 
receive theſe returns till the monday after (s): and therefo 
no proceedings can be had, or judgment can be given, or ſu 
poſed to be given, on the ſunday (t). eb: 


Tre firſt return in every term is, properly ſpeaking, f 
firſt day in that term; as, for inſtance, the octave of 8 
Hilary, or the eighth day incluſive after the feaſt of that ſain 
which, falling on the thirteenth of January, the oRave the 
fore or firſt day of Hilary term is the twentieth of Janus 
And thereon the courts ſit to take efſoigns, or excuſes 
ſuch as-do not appear according to the ſummons of the vr 
wherefore this is uſually called the S Dign day of the ten 
But the perſon ſummoned has three days, of grace, - beyo 
the return of the writ, in which to make his appearanc 
and if he appears on the fourth day incluſive, the quart 
poſt, it is ſufficient, For our ſturdy anceſtors held it bene: 
the condition of a freeman to be obliged to appear, or to 
any other act, at the preciſe time appointed or required. 
feodal law therefore always allowed three diſtinct days of ci 
tion, before the defendant was . adjudged contumacious 
nat appearing (u): preſerving in this reſpect the Ger 
cuſtom, of which Tacitus thus ſpeaks (w), “ illud ex hi 
ce tate uitium, quid non ſimul nec juſſi convenunt ; ſed et a 
« ef tertius dies cunctatione coentium abſumitur.” Ai 
ſimilar indulgence prevailed in the Gothic conſtitution: © i 
&« enim nimiae libertatis indicium, - conceſſa toties impunitas 
% parendi; nec enim trinis judicii conceſſibus poenam feral 
ce cauſae contu naæ meruit (x). Therefore, at the begin 
of each term, the court does not fit for diſpatch of buſi 
till the fourth day, as in Hilary term on the twenty thin 
January; and in Trinity term, by ſtatute 32 Hen, VIII 
21. not till the /ixth.day ; which is therefore uſually called 


ſet down in the almanacs as the firſt day of the term. 
'» f CAI 


(s) Regiſtr. 19. Salk. 627. 6 Mod. 230 (t) 1 Jon. 
(u) Feud. J. 2. f. 21. (W) De mor, Germ, c 11. (*) Stie 
jure Goth, l. 1. c. 6. | 
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CHAPTER: T{H*E. NINET-EENTH. 


Or: PROCESS: 


THE next ſtep for carrying on the ſuit, after ſuing out 
the original, is called the; proceſs ; being the means of 
mpelling the defendant to appear in court. This is ſome- 
nes called original proceſs, being founded upon the original 
it; and alſo ta diſtinguiſh it from eſue or intermediate 
6 1 which iſſues, pending the fuit, upon ſome collateral 
terlocutory matter; as to ſummon juries, witneſſes, and 
| like (a). Meſze proceſs is alſo ſometimes put in contra- 
fünction to i, proceſs, or proceſs execution; and then 
ignifies all ſuch proceſs. as intervenes n the en - 
dend of a ſuit, 


8 
. 


But proceſs, - as we are now to confider it, is the method 
ken by the law to compel a compliance with the original writ, 
| which the primary ſtep1s by giving the party notice to obey 
This notice is given upon all real praecipes, and alſo upon all 
tonal writs for injuries not againſt the peace, by ſummons; 
ich is a warning to appear in court at the return of the ori- 
ml writ, given to the defendant by two of the ſheriff's meſ- 
gers called ſummoners, either in perſon or left at his houſe or 
nd (b): in like manner as in the civil law the firſt proceſs is by 
onal citation, in jus Win (c). This warning on the land is 
given, 


(i) Finch. L. 436. (b) Ibid. 344. 3352. (e) F. 2. 4. 1. 
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given, in real actions, by erecting a white ſtick or wand 0 
the defendant's grounds (d); (which ſtick or wand amongt 
northern nations is called the baculus nunciatorius) (e) and 
ſtatute 31 Eliz. c. 3. the. notice muſt alſo be proclaimed o 
\ ſome 5 before the door of the pariſh church. 


Ix the FIN difobeys this verbal Hot the ne 
proceſs is by writ of attachment, or pore, ſo called from ti 
words of the writ (f), “ poxeper wadium et ſalyas plegins, ) 

by gage and ſafe pledges A. B. the defendant, Sc.“ Th 
is a writ, not iſſuing out of chancery, but out of the cou 
of common pleas, being. grounded on the non-appearance « 
the defendant at the return of the original writ ;- and thereb 
the ſheriff is commanded to attach him, by. taking gage, thr; 
is, certain of his goods; which he ſhall-forfeit if he doth ni 
appear (g); or by making him find ſafe pledges or ſuretie 
who ſhall be amerced in caſe - of his non-appearance.(h), Th 
is alſo the firſt and immediate proceſs, without any previot 
ſummons, upon actions of treſpaſs vi et armis, or for oth 
injuries, which though not forcible are, yet treſpaſſes agai 
the peace, as deceit and conſpiracy. (i); where the violence 
the wrong requires a more ſpeedy remedy, and therefore i| 
original writ commands the defendant to be at once attache 
without any precedent warning (kx). 


IF, after. attachment, the. defendant neglects to appea 
he not only forfeits this ſecurity, . but is : moreover: to | 
farther compelled by a writ of diſtringas (I), er diftreſs i 
finite ; which is a ſubſequent. proceſs iſſuing from the co 


ſta 
of common pleas, commanding the ſheriff to diſtrein | { *. 
defendant from time to time, and continually afterward J 


by taking his goods and the profits of his lands, whi 
he forfeits to the king if he doth, not appear 22 


( Dalt. of ſher. c. * (e) Stiernh. de jure Sueen J. 1. e. 
(f) Append. No. III. F. 2. (8) Finch. L. 345: 
mer. c. 32. (i) Finch L. 90 352. (k) Append. No. 
F. 1, (1) Append, No, III. F. 2. Bo, Figch, L. 39's 


—ʒ—ʒ-—— — —— — 


— U—ù4jä — — 


þ manner as by the 780 u if the defendant abſconds, ſo 
+ the citation is of no effect, . mittitur n in 


Hſcllonem bonorum yo (* 
And here by the common, as well as the civil law, the 


at, if he had any ſubſtance, being gradually ſtripped of it 
by repeated diſtreſſes, till he rendered obedience to the 


peble of making ſatisfaction, and therefore looked upon 
faber proceeſs as nugatory. And beſides, upon feodal prin- 


injuries merely civil, left thereby his lord ſhould be 
myed of his perſonal ſervices. But, in caſes of injury ac- 
mpanied with force, the law, to puniſh the breach of the 
xe, and prevent its diſturbance for the future, provided 


ſubſtance whereby to be attached; ſubjecting his body to 
riſonment by the writ of capias ad reſpondendum (0). 
this immunity of the defendant's perſon, in caſe of peace- 
e though fraudulent injuries, producing great contempt 
the law in indigent wrongdoers, a capias was alſo allowed 
rreſt the perſon, in actions of account, though no breach 
the peace be ſuggeſted, by the ſtatutes of Marlbridge, 52 
kn, III. c. 23. and Weſt. 2. 13 Edw. I. c. 17. in actions 


lions 07 the caſe, by ſtatute 19 Hen. VII. c. 9. Before which 
ſatute a practice had been introduced of commencing the 
by bringing an original writ of treſpaſs quare clauſum fre- 
for breaking the plaintiff's cloſe, vi et armis; which by 
old common law ſubjected the defendant's perſon to be 
ſed by writ of capias: and then afterwards, by conni- 
ace of the court, the plaintiff might proceed to proſe- 
tt for any other leſs forcible injury. This practice 
rough cuſtom rather than neceſſity, and for ſaving ſome trou- 
and expenſe, 1 in ſuing out a ſpecial original adapted to the 
parti- 


o) Ff. 2. 4. 19. (0) 3 Rep. 12. 


ceſs ended in caſe of injuries without force: the defen- 
gs writ; and, if he had no ſubſtance, the law held him 


les the perſon of a feudatory was not liable to be attached 


0a proceſs againſt the defendant's perfor, in caſe he ne-\ 
ted to appear upon the former proceſs of attachment, or had 


wht and detinue, by ſtatute 25 Edw. III. c. 17. and in all 
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particular injury). ſtill continues in alwoſt all caſes, except 
actions of debt; though now, by virt ue of the ſtatutes abo 


cited and others, a capias might be had u almoſt ey 
ſpecies of complaint. 


IF therefore the defendant being ſummoned or attac 
makes default, and neglects to appear; or if the ſheriff retw 
a nibil, or that the defendant hath nothing whereby hem 
be ſummoned, attached, or diſtreined; the capias now uſus 
iſſues (p), being a writ commanding the ſheriff to tale t 
body of the defendant if he may be found in his bailiwick 
county, and him ſafely to keep, ſo that he may have him 
court on the day of the return, 'to anſwer to the plaintiff of 
plea of debt, or treſpaſs, &c. as the caſe may be. I. 
writ, and all others ſubſequent to the original writ, not ifſuit 
out of chancery but from the court into which the original 
returnable, and being grounded on what has paſſed in th 
court in conſequence of the ſheriffs return, are called adi 
not original, writs; they iſſue under the private ſeal of 
court, and not under the great ſeal of England; and are teft 
not in the king's name, but in that of the chief juſtice on 
And theſe ſeveral writs being grounded on the ſheriff's rety 
muſt reſpectively bear date the ſame day on which the 
immediately preceding was returnable. .. 

Tunis is the regular and orderly method of proceſs. Mee. 
it is now uſual in practice, to ſue out the capias in the 
inſtance, upon a ſuppoſed return of the ſheriff; eſpecial 
il it be ſuſpected that the defendant, upon notice of the WiM..; 
tion, will abſcond: and afterwards a fictitious origin n, 
drawn up,. with a proper return thereupon, in, order to g 
the proceedings a colour of regularity. When this ſe. 
is delivered to the ſheriff, he by his under-ſheriff grant 
warrant to his inferior officers, or bailiffs, to execute it 
the defendant. And, if the ſheriff of Oxfordſhire (in wii 
county the injury is ſuppoſed to be committed and the act 
18 laid) cannot find the defendant in Jus as 

retu 


(p) Appecd. No, in. 8. 4. 


ns that he is not found, bn e inventus, in his bailiwick: 


id to the ſheriff of the county where the defendant is 
noſed to reſide, as of Berkſhire, reciting the former writ, 
|that it is teſtiſied, teſtatum eft, that the defendant lurks or 
nders in hig bailiwick, wherefore he is commanded to take 
as in the former capias. But here alſo, when the action 
ought in one county, and the defendant lives in another, 
b uſual, for ſaving trouble, time, and expenſe, to make 
1t:fatum capias at the firſt: ſuppoſing not only an origi- 
but alſo a former capias, to have been granted, which in 
erer was. And this fiction, being beneficial to all par- 


ice; being one among many inſtances to illuſtrate that 
m of law, that in fictione juris cumſiſtit aequttas. 


n be ſued out regularly, and after that a capias. And if 
ſheriff cannot find the defendant upon the firſt writ of 


r): only after theſe words, we command you, this 
uſe is inſerted, “ as we have formerly,” or, „as we have 


of them, then a-writ of exigent or exigi facias may be ſued 
(s), which requires the ſheriff to cauſe the defendant to 
proclaimed, required, or exacted, in five county courts 
, as in a capias: but if he does not appear, and ts returned 


the county. Alſo by ſtatutes 6 Hen. VIII. c. 4. and 31 


itter county than that wherein the exæige ut is ſued out, a aurit 


of- 
0 Append, No. III. $. 2. (t) 1%, (0) Ibid. 


m 
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upon another writ iſſues, called a teflatum capias (a), | 


is readily acquieſced in, and is now become the ſettled 


zur where a defendant abſconds, and the plaintiff would 
reed to an outlawry againſt him, an original writ muſt 


lar, and returns a nn et inventus, there iſſues out an alias 
t and after that a pluries, to the ſame effect as the for- 


ſten, commanded you; cut alias,” or, „ ficut pluries, 
aecepimus. And, if a non eſt inbentus is returned upon 


ceſiyely, ta render himſelf; and, if he does, then to take 
ito exaFus, he ſhall then be outlawed by the coroners 


u. c. 3. whether the defendant dwells within the fame or 


" * 
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of proclamation (t) ſhall iſſue out at the ſame time wich 
exigent, commanding the ſheriff of the county, wherein 
_ defendant dwells, to make three proclamations thereof 
places the moſt notorious, and moſt likely to come to 
knowlege, a month before the outlawry ſhall take yl: 
Such outlawwry is putting a man out of the protection of 
law, fo that he is incapable to bring any action for redreſs 
injuries; and it is alſo attended with. a forfeiture of all o 
goods and chattels to the king. And therefore, till. fo 
time after the conqueſt, no man. could be outlawed but. 
_ felony; but in Bracton's time, and ſomewhat earlier, proc 
of outlawry was ordained to lie in all actions for treſpa 
Ti et armis (u). And ſince, by a variety of ſtatutes (the ſ 
which allow the writ of capias, before-mentioned) proceſs 
outlawry doth lie in divers actions that are merely civil; pi 
vided they be commenced by original and not by bill ( 
If after outlawry the defendant appears-publickly, he may 
arreſted by a writ of capias utlagatum (x), and committed 
the outlawry be reverſed. Which reverſal may be had 
the defendant's appearing perſonally-in court (and in the king 
bench without any perfonal appearance, fo that he appe: 
by attorney, according to ſtatute 4 & 5 W. & M. c. 18.) ; 
any plauſible cauſe, however ſlight, will in general be ſui 
cient to reverſe it, it being conſidered: only as a proceſs 
compel an appearance. But then the defendant muſt pay it 
coſt, and put the plaintiff in the ſame condition, as if he 
appeared before the writ of exigi facias was awarded. 


Soc is the firſt proceſs in the court of common pleas. 

the king's bench they may alſo (and frequently dp) proceed 
certain cauſes, particularly in actions of ejectment al 
treſpaſs;. by original writ, with attachment and capias the 
on (y); returnable, not at Weſtminſter, where the co 
mon pleas are now fixed in conſequence of magua a! 


but © ubjicungue fucrimus in. Anglia, whereſoever the 2 


(t). Append. No III. $:2. (u) Co. Lit: 148: % 
Sid. 159, (*) Append; No. III. S 2. () Ibid. No. Il. 8 
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{then be in England; the king's bench being removeable 
1 wy part of England'at the pleafure and diſcretion of the 
. But the more uſual method of proceeding therein 
about any original, but by a peculiar ſpecies of proceſs 
tiled a bill of Middleſex ; and therefore fo entitled, becauſe 
court now fits in that county; for if it ſate in Kent, it 
ud then be a Bill of Kent. For though, as the juſtices of 
court have, by its fundamental conſtitution, power to 
zmine all offences and treſpaſſes, by the common law and 
tom of the realm (2), it needed no original writ from the 
n to give it cognizance of any miſdemeſnor in the county 
rein it reſides; yet as, by this court's coming into any 
ty, it immediately ſuperſeded the ordinary adininiſtration 
x by the general commiſſions of eyre and of oper and 
mer (a), a proceſs of its own became neceſſary, within 
county where it (ate; to bring in ſuch perſons as were ac- 
kd of committing any forcble i injury. The bill of Mid- 
fx (b) is a kind of capias, directed to the ſheriff of that 
nty, and commanding him to take the defendant, and 
e him before our lord the king at Weſtminſter on a day 
tfxed, to anſwer to the plaintiff of a plea of treſpaſs. For 
accuſation of treſpaſs it is, that gives the court of king's 
ach juriſdiction in other civil cauſes, as was formerly ob- 
td; ſince, when once the defendant is taken into cuſtody 
the math or priſon-keeper of this court, for the ſup- 
ſel treſpaſs, he, being then a priſoner of this court, may 
tbe proſecuted for any other ſpecies of injury. Vet, in 

er to found this juriſdiction, it is not neceſſary that the 
endant be actually the marſhal's priſoner; for, as ſoon as 
ears, or puts in bail, to the proceſs, he is deemed by 
Wing to be in ſuch cuſtody of the marſhal, as will give 

court a juriſdiction to proceed (c). And, upon theſe 
joints, in the bill or proceſs a complaint of treſpaſs is al- 
js ſuggeſted, whatever elſe may be the real cauſe of action. 
ls bill of Middleſex muſt be ſerved on the defendant 
tie ſheriff, if he finds him in that _— but, if he 
returns 


0 Bro. Abr, 1. oyer & deter miner. B. (a) Bro. Abr. t. 


ain, 66, 3 laſt. 2). (b) Append, No. III. §. 3. 
* 77. | | 
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returns Non of inventus,” then there iſſues out a 
latitat (d), to the ſheriff of another county, as "1 
is ſimilar to the teſſatum capias in the common pleas, and 
Cites the bill of Middleſex and the proceedings thereon 
that it 1s teſtified that the defendant latitat et diſcurrit” | 
and wanders about in Berks; and therefore commands 
ſheriff to take him, and have his body in court on the d: 
the return. But, as in the common pleas, the feſtatum ci 
may be ſued out upon only a ſuppoſed, and not an actual, 
ceding capias; ſo in the king's bench a latitat is uſually 
out upon only a ſuppoſed, and not an actual, bi of My 
ſex. So that, in fact, a latitat may be called the firſtp 
in the court of king's bench, as the 7fatum capias is i 
| common pleas. Yet, as in the common pleas, If the de 
| dant lives in the county wherein the action is laid, a co 
capias ſuffices; ſo in the king's bench likewiſe, if he liy 
en the 3 muſt till be by od of Middije * 


Id the exchequer, the Guſt . is 3 writ of quo mi 
'H in order to give the court a juriſdiction over pleas bet 
party and party. In which writ (e) the plaintiff is alleg 
be the king's farmer, or debtor, and that the defendant WW" 
done him the injury complained of, quo minus ſufficiens ex 
by which he is the leſs able to pay theking his rent, ore 
And upon this the defendant may be d as n a0 
from the common pleas. 


* Aifferently do the three courts ſet out at firſt, i 
. commencement of a ſuit; for which the reaſon is ob 
ſince by this means the two courts of king's bench and ex 
quer entitle themſelves to hold plea in ſubjects cauſes, wi 
by the original conſtitution. of Weſtminſter-hall, they 
not empowered to do. Afterwards, when the cauſe is 
drawn into the reſpective courts, the method of purſuing 
pretty much the ſame in all of them. | 


(4) Aprend. No. III. 5. 4. (e) Ibid. 5. 4 
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Ir. the ſneriff has found the defendant upon any of the 
ner writs, the capias, latitat, &c. he was antiently obli- 
{to take him into cuſtody, in order to roduce him in court 
xn the return, however ſmall and minute the cauſe of action 
the, For, not having obeyed the original ſummons, he 
{ſhcwn 3 contempt of the court, and. was no longer to be 
ted 2t Tar ge. But when the ſummens fell into diſuſe, and 
; capias became in faſt the firſt proceſs, it was thought 
to impriſon a man for a contempt which was only ſup- 
al: and therefore in common caſes by the gradual indul- 
ce of the courts (at length authorized by ſtatute 12 Geo. 
29. which was amended by ſtatute 5 Geo. II. c. 27. and 


er can now only perſonally ſerve the defendant with a copy 
the writ or proceſs, and with notice in writing tg appear 
lis attorney in court to defend this action; which in effect 


he puts in ſureties for his future attendance and obedi- 
ſt; which ſureties are called common bail, being the ſame 
b imaginary perſons that were pledges for the plaintiff's 
ſlecution, John Doe and Richard Roe. Or, if the defen- 
t does not appear upon the return of the writ, or within 
, (or, in ſome caſes, eight) days after, the plaintiff may 
an appearance for him, as if he had really appeared; 


may file common bail in the defendant's name, and pro- 


u thereupon as if the defendant had done 1 it banal, 


zur if the plaintiff will make Adavit, or * upon 
5 that the cauſe of action amounts to ten pounds or up- 
nds, then in order to arreſt the defendant, and make 
put in ſubſtantial ſureties for his appearance, called 
nal bail, it is required by ſtatute 13 Car. II. ſt. 2. c. 2. 
it the true cauſe of action ſhould be expreſſed in the 
of the writ or proceſs, This ſtatute (without any 
intention in the makers) had like to have ouſted the 
b bench of all its juriſdiction over civil 1 injuries without 
force: 


8 * } 
* We 
£ * 0 {4 
— — — . — — 


& rerpetual by ſtatute 21 Geo. II. c. 3.) the ſheriff or his 


uces it to a mere ſummons. And if the defendant thinks 
per to appear upon this notice, his appearance is recorded, 
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force: for, as the bill of Middleſex was framed only 


actions of treſpaſs, a defendant could not be arreſted and} 
to bail thereupon for breaches of civil contracts. & But to 
medy this inconvenience, the officers of the king's bench 
viſed a method of adding what is called a clauſe of ac f 
to the uſual complaint of treſpaſs ; the bill of Middleſex, 
manding the defendant to be brought in to anſwerthe plan 
of a plea of treſpaſs, and alſo to a bill of debt (f): the c 
plaint of treſpaſs giving cognizance to the court, and that 
debt authorizing the arreſt. In return for which, lord d 
juſtice North, a few years afterwards, in order to fave 
ſuitors of his court the trouble and expenſe of ſuing out ſhe 
originals, directed that in the common pleas, beſides the ul 
complaint of breaking the plaintiff's cloſe, a clauſe of ace 
might be alſo added to the writ of capias, containing the f 
cauſe of action; as, „that the ſaid Charles the defend 
«© may anſwer to the plaintiff of a plea of treſpaſs in break 
dec his cloſe: and alſo, ac etiam, may anſwer him, accord 
cc to the cuſtom of the court, in a certain plea of treſpaſs u 
ce the caſe upon promiſes, to the value of twenty pour 
Sc. (g). The ſum ſworn to by the plaintiff is m 
upon the back of the writ; and the ſheriff, or his off 
the bailiff, is then obliged actually to arreſt or take into 
tody the body of the defendant, and, having ſo done, to 
turn the writ with a cep corpus endorſed thereon. 


AN arreſt- muſt be by corporal ſeiſing or touching the 
fendant's body; after which the bailiff may juſtify break 
open the houſe in which he is, to take him: othen 
he has no ſuch power; but muſt watch his opportunit 
arreſt him. For every man's houſe is looked upon 
the law to be his caſtle of defence and aſylum, wit 
he fhould ſuffer no violence, Which principle 1s c: 
ſo far in the civil law, that for the moſt part not ſom 
as a common citation or ſummons, much leſs an arreſt, 
be executed upon a man within his own walls (h). Pet 


(f) Append. No. III. F. 3. (s) Lilly pra Rep | 
etiam. North's life of lord Guilford, 99. (b) H. 
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| elm, members of parliament, and corporations, are 
nileged from arreſts; and of courſe from outlawries (i). ; 
id againſt them the proceſs to inforce an appearance muſt 
by ſummons and diſtreſs infinite, inſtead of a capias. Allo 
, attorneys, and all other perſons attending the courts | 
Fjuktice (for attorneys, being officers of the court, are al- 
ys ſuppoſed to be there attending) are not liable to be arreſted 
-the ordinary proceſs of the court, but muſt be ſued by | 
[ (called uſually a bill of privilege ) as being perſonally pre- 
tin court (k). Clergymen performing divine ſervice, and 
tmerely ſtaying in the church with a fraudulent deſign, are 
the time privileged from arreſts, by ſtatute 5o Edw. III. 
;and 1 Ric. II. c. 16. as likewiſe members of convoca- 
in actually attending thereon, by ſtatute 8 Hen. VI. c. 1. 
tors, witneſſes, and other perſons, neceſſarily attending 
courts of record upon bulineſs, are not to be arreſted 

ng their actual attendance, which includes their neceſſary 
ming and returning. And no arreſt can be made in the 
ugs preſence, nor within the verge of his royal palace, 
rin any place where the king's juſtices are actually fitting. 
ke king hath moreover” a ſpecial prerogative, which in- 
x is very ſeldom exerted, (I) that he may by his æurit f 
tefion privilege a defendant from all perſonal, and many 
al, ſuits for one year at a time, and no longer; in reſpect 
lis being engaged in his ſervice out of the realm (m). 


ug; 


d the king alſo by the common law might take his cre- 
for into his protection, ſo that no one might ſue or arreſt 
till the king's debt were paid (n): but by the ſtatute 
Edw. III. ſt. 5. c. 19. notwithſtanding ſuch protection, 
ther creditor may proceed to judgment againſt him, with a 


VOL. III, 0 ſtay 


) Whitelock of Parl. 206, 207. (k) Bro. Abr. t. hille. 29. 
Mod. 163. (1) Sir Edward Coke informs ys, (1 Inſt. 131) 
therein he could fay nothing of his own expe tence; for 
Weit Queen Elizabeth maintained many wars, yet the granted 
e or no prote & ions 2 and her reaſon Was, that ke was no t 
Wjedt to be employed in her ſervice, that was ſubject to other 
den zctions; leſt ſhe might be thought to delay juſtice.” But 
R Willam, in 1692, granted one to lord Cutts, to protect him 
M being outlawed by bis taylor: (3 Lev. 332.) which ie the laſt 

| appears upon our books. (m) Finch. L. 48 4. 3 Lev. 332. 
V. B. 28. Co, Liit, 131. 


— 
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' ſtay of execution, till the king's debt be paid; unleſs fu 
-- creditor will undertake for the king's debt, and then he 6; 
have execution for both. And, laſtly, by ſtatute 29 Car. 
c. 7. no arreſt can be made, nor proceſs ſerved upon a Sund 
except for treaſon, felony, or breach of the peace, 


WHEN the defendant is regularly arrefted, he muſt ejth, 
go to priſon, for ſafe cuſtody ; or put in ſpecial bail to f 
ſheriff. For, the intent of the arreſt being only to comp 
an appearance in court at the return of the writ, that purpol 
is equally anſwered, whether the ſheriff detains his perſo 
or takes ſufficient ſecurity for his appearance, called bail (fra 
the French word, bazller, to deliver) becauſe the defend; 
is bailed, or delivered, to his ſpreties, upon their giving ( 
curity for his appearance; and is ſuppoſed to continue in the 
friendly cuſtody inſtead of going to gaol. The method MF” 
putting in bail to the ſheriff is by ente ring into a bond 
obligation, with one or more ſureties (not fictitious perſoni 
as in the former caſe of common bail, but real, ſubſtanti; 
reſponſible bondſmen) to inſure the defendant's appearang 
at the return of the writ ; which obligation is called the ba 
bond (o). The ſheriff, if he pleaſes, may let the defenda 
go without any ſureties ; but that is at his own peril: for 
after once taking him, the ſheriff is bound to keep him (afe 
ly, ſo as to be forthcoming in court; otherwiſe an action li 
againſt him for an eſcape. But, on the other hand, he is of 
liged, by ſtatute 23 Hen. VI. c. 10. to take (if it be tenderec 
a ſufficient bail-bond : and, by ſtatute 12 Geo. I. c. 29. t 
ſheriff ſhall take bail for no other ſum than ſuch as is ſwol 
to by the plaintiff, and endorſed on the back of the wrt. 


Ur o the return of the writ, or within four days after, ti 
defendant muſt appear according to the exigence of the wn 
This appearance is effected by putting in and juſtifying bal 
the action; which is commonly called putting in bail above. 
this be not done, and the bail that were taken by the 17 


(e) Append, No, III. $. 3. 
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vue reſponſible perſons, the plaintiff may take an aſſign- 
+ from the ſheriff of the bail-bond (under the ſtatute 4 & 
4m, c. 16.) and bring an action thereupon againſt the 
"fs bail. But if the bail, ſo accepted by the ſheriff, be 
rent perſons, the plaintiff may proceed againſt the ſheriff 
nell, by calling upon him, firſt, to return the writ (if not 
ay done) and afterwards to bring in the body of the de- 

want, And, if the ſheriff does not then cauſe ſufficient 
aer in above, he will hamſelf be reſponſible to the 
Tar bail abowe, or bail ts the action, muſt be put in either 
open court, or before one of the judges thereof; or elſe, 
he country, before a commiſſioner appointed for that pur- 
e by virtue of the ſtatute 4 W. & M. c. 4. which muſt be 
Wiſmitted to the court, Theſe bail, who muſt at leaft be 
in number, muſt enter into a recognizance (p) in court 
before the judge or commiſſioner, whereby they do jointly 
ſererally undertake, that if the defendant be condemned 
the action he ſhall pay the coſts and condemnation, or ren- 
rhumſelf a priſoner ; or that they will pay it for him: which 
gnizance is tranſmitted to the court in a flip of parchment 
ted a bail piece (q). And, if required, the bail muſt 
If themſelves in court, or before the commiſſioner in the 
try, by ſwearing themſelves houſe-keepers, and each of 
m to be worth double the ſum for which they are bail, after 
ent of all their debts. This anſwers in ſome meaſure to 
ſipulatio or ſatiſdatio of the Roman laws (r), which is 
wally given by each litigant party to the other: by the 
ntif, that he will proſecute his ſuit, and pay the coſts if 
loſes his cauſe 3 in like manner as our law ſtill requires 
nal pledges of proſecution from the plaintiff; by the 
adant, that he ſhall continue in court, and abide the ſen- 
ce of the judge, much like our ſpecial bail; but with this 
ence, that the fide juſſores were there abſolutely bound 
lcatum ſolvere, to ſee the coſts and condemnation paid 


N 2 at 


00% No, III. & $. (g) Bid. (r) Inf. J. 4. t. 
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at all events: awhereas our ſpecial bail may be diſcharged, 
ſurrendering the defendant. into - cuſtody, © within the ti 
allowed by law; for which purpoſe hey ut are at mY arent 
to a warrant to * him ( _ 


[SPECIAL bail is required (as of cour re) only upon * 
of debt, or actions on the caſe in trover or for money d 
where the plaintiff can ſwear that the cauſe of action amou 
to ten pounds: but in actions where the damages are pre 
rious, being to be aſſeſſed ad libitum by a jury, as in adid 
for words, ejectment, or treſpaſs, it is very ſeldom poſſi 
for a plaintiff to ſwear to the amount of his cauſe of actio 
and therefore no ſpecial bail is taken thereon, unleſs by 
judge's order or the particular directions of the court, 
ſome peculiar ſpecies of injuries, as in caſes of mayhem 
atrocious battery; or 755 ſuch ſpecial circumſtances, as m; 
it abſolutely neceſſary that the defendant ſhould be kept wil 
the reach of juſtice. Alſo in actions againſt heirs, execute 
and adminiſtrators, for debts of the deceaſed, ſpecial bail 
not demandable : for the action is not ſo properly agal 
them in perſon, as againſt the effedis of the deceaſed int 
poſſeſſion. But ſpecial bail is required even of them, in al 
ons for a dewaſtawit, or waſting the goods of the deceal 
that wrong being of their own Fommitting: 


Trvs much for proceſs 3 which is only meant to hring 
defendant into court, in order to conteſt the ſuit, and abide 
determination of the law. When he appears either in per 
as apriſoner, or not upon bail, then follow the pleadings 
tween the parties, which we ſhall conſider at en in the 0 
chapter. 

| (s) 2 Show, 202 6 Mod. 231. D 
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CHAPTER THE TWENTIET He 


or PLEADING. 


JLEADINGS are the mutual altercations between the 
plaintiff and defendant ; which at preſent are ſet down 
{delivered into the proper office in writing, though for- 
aly they were uſually put in by their counſel ore tenus, or 
ua voce, in court, and then minuted down by the chief 
ks, or prothonotaries; whence in our old law French the 
adings are frequently denominated the parol. 


Tux firſt of theſe is the declaration, narratio, or count, 
tently called the tale (a); in which the plaintiff ſets forth 
cauſe of complaint at length: being indeed only an amph- 
ation or. expoſition of the original writ upon which his ac- 
n is founded, with the additional circumſtances of time 
(place, when and where the injury was committed. But 
may remember (b) that, in the king's bench, when the 
iendant is brought into court by bill of Middleſex, upon 
ippoſed treſpaſs, in order to give the court a juriſdiction, 
plaintiff may declare in whatever action, or charge him 
© whatever injury, he thinks proper; unleſs he has held 
to bail by a ſpecial ac etiam, which the plaintiff is 
n bound to purſue. And ſo alſo, in order to have the be- 
it of a capias to ſecure the defendant's perſon, it was the 
ent practice and is therefore ſtill warrantable in the com- 
5 4. 4 | mon 
Append. No. II $. 2. No. III. $.6. (b) See pag. 285. 288. 
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mon pleas, to ſue out a writ of treſpaſs quare clauſum f; 
for breaking the plaintiff's cloſe ; and when the defendan 
once brought in upon this writ, the plaintiff declares in w 
ever action the nature of his actual injury may require; 
an action of covenant, or on the caſe for breach of contr 
or other leſs forcible tranſgreſſion (c) ;-unleſs, by holding 
defendant to bail on a ſpecial ac etiam, he has bound hin 
to declare accordingly. | 


In local actions, where poſſeſſion of land is to be recove 
or damages for an actual treſpaſs, or for waſte, Cc. aſſed 
land, the plaintiff muſt lay his declaration or declare his 
jury to have happened in the very county and place tha 
really did happen; but in tranſitory actions, for injuries 
might have happened any where, as debt, detinue, land 
and the like, the plaintiff may declare in what county 
pleaſes, and then the trial muſt be in that county in w 
the declaration is laid. Though if the defendant will m 
affidavit, that the cauſe of action, if any, aroſe not int 
but in another county, the court will direct a change of 
venue, or viſne, (that is, the wicinia or neighbourhood 
which the injury is declared to be done) and will oblige 
plaintiff to declare in the proper county. For the ſtatut 
Ric. II. c. 2. having ordered al writs to be laid in their 
per counties, this, as the judges conceived, impowered 
to change the venue, if required, and not to inſiſt rigid 
abating the writ : which practice began in the reign of Ja 
the firſt (d). And this power is diſcretionally exerciſed, i 
not to cauſe but prevent a defect of juſtice. Therefore 
court will not change the wenxe to any of the four north 
counties, previous to the ſpring circuit; becauſe there 
aſſiſes are holden only once a year, at the time of the 
mer circuit. And it will ſometimes remove the wen | 
the proper juriſdiction, (eſpecially of the narrow and lim 
kind) upon a ſuggeſtion, duly ſupported, that a fair and 
partial trial cannot be had therein (e). | 


(e) 2 Ventr. 259, (4d) 2 Salk. 670, (e) Stra. 874" 
lock v. Saladine. Trin, 4 Geo. III. B. R. | 


Ir is generally uſual in actions upon the caſe to ſet forth : - 
6eral caſes, by different counts in the ſame declaration; ſo 
tat if the plaintiff fails in the proof of one, he may ſucceed ' 
- another. As, in an action on the caſe upon an aſſumpſit - 
fr goods ſold and delivered, the plamtiff uſually counts or 
&clares, firſt, upon a ſettled and agreed price between him 
nd the defendant ; as that they bargained for twenty pounds: 
nd leſt he ſhould fail in the proof of this, he counts likewiſe 
non, quantum valebant ; that the defendant bought other 
rods, and agreed to pay him ſo much as they were reaſona- - 
bly worth; and then avers that they were worth other twenty - 
wounds : and ſo on in three or four different ſhapes; and at 
kt concludes with declaring, that the defendant had refuſed 
vfulfil any of theſe agreements, whereby he is-endamaged to 
ch a value. And if he proves the caſe laid in any one of 
bs counts, though he fails in the reſt, he ſhall recover propor- 
unable damages. This declaration always concludes with 


mice words, © and thereupon he brings ſuit, ' &c. inde pro- 
n ducit ſectam, &c.” By which word, ſuit, or ſea, (a ſe- - 


4) were antiently underſtood the witneſſes or followers : 
doc che plaintiff (f). For in former times the law would not 
ut the defendant to the trouble of anſwering the charge, till 
te plaintiff had made out at leaſt a probable caſe (g). But 
& actual production of the ſuit, the ſea, or followers, is - 
u antiquated ; and hath been totally diſuſed, at leaſt ever 
nce the reign of Edward the third, though the form of it ſtil]. . 


ontinues. 


o Ar the end of the declaration are added alſo the plain- 
its common pledges of proſecution, John Doe and Ri- 
ere rd Roe, which, as we before obſerved (h), are now 
dere names of form; though formerly they were of ufe 
| anſwer to the king for the amercement of the plaintiff, 
n caſe he were nonſuited, barred of his action, or had a 
edit and judgment againſt him (i). For, if the plain- 
i neglets to deliver a declaration for two terms after 
N 4 | me 


- % Sell on Fort eſc. c. 21. (gs) Brac. 400. Flet. J. 2. c. 6. 
See pag. 275 (i) 3 Bulſtr. 275. 4 laſt, 189, | 
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the defendant appears, or is guilty of other delays or defy 
againſt the rules of law in any ſubſequent ſtage of the add 
he is adjudged not to follgay or purſue his remedy as he ough 
to do, and thereupon a nonſuit, or non proſequitur, is ente 
ed; and he is ſaid to be nonprosd. And for thus defertiy 
his complaint, after making a falſe claim or complaint (1 
Falfo clamore ſuo) he ſhall not only pay coſts to the defendan 
but is liable to be amerced to the king. A retraxit diffe 
from a nonſvit, in that the one is negative, and the other pg 
htive : the nonſuit is a default and negle& of the plainti 
and therefore he is allowed to begin his ſuit again, upon pay 
ment of coſts ; but a retraxit is an open and voluntary n 
nunciation of his ſuit, in court, and by this he for ever loſ 
his action. Ac diſcontinuamcè is ſomewhat ſimilar to a nonſui 
for when a plaintiff leaves a chaſm in the proceedings of! 
cauſe, as by not continuing the proceſs regularly from day 
day, and time to time, as he ought to do, the ſuit is diſco 
tinued, and the defendant is no longer bound to attend ; b 
the plaintiff muſt begin again, by ſuing out a new origin 
uſually paying coſts to his antagoniſt. Antiently, by the de 
miſe of the king, all ſuits depending on his courts were: 
once diſcontinued, and the plaintiff was obliged to rene 
the proceſs, by ſuing out a freſh writ from the ſucceflor ; th 
virtue of the former writ being totally gone, and the defe 
dant no longer bound to attend in conſequence thereof: but 
to prevent the expenſe as well as delay attending 'this rule 
law, the ſtatute 1 Edw. VI. c. 7. enacts, that by the deat 
of the king no action ſhall bedifcontinued ; but all proceec 
ings ſhall ſtand good as if the ſame king had been living, 


WHEN the plaintiff hath ſtated his caſe in the declaratio 
it is incumbent on the defendant within a reaſonable time 
make his defence and put in a plea; or elſe the plaintiff wi 
at once recover judgment by default, or nth dicit of the de 
fendant. | 


DerkNcE, in its true legal ſenſe, ſignifies not a juſtificatio | 
protection, or guard, which is now its popular 1 
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t merely an oppoſing or denial (from the French verb defen- 
) of the truth or validity of the complaint. It is the con- 
to litis of the civilians : a general aſſertion is afterwards 
nded and maintained in his plea. - For it would be ridi- 
bus to ſuppoſe that the defendant comes and defends (or, 
the vulgar acceptation, juſtifies) the force and injury, in 
e line, and pleads that he is not guilty of the treſpaſs. com- 
Lined of, in the next. And therefore in actions of dower, 
here the demandant does not count of any injury done, 
it merely demands her endowment (k), and in aſſiſes of 
ul, where alſo there is no injury alleged, but merely a queſ- 
n of right ſtated for the determination of the recognitors or 
7, the tenant makes no ſuch defence (1), In vrits of entry 
mn), where no injury is ſtated in the count, but merely the 
vht of the demandant and the defective title of the tenant, 
| tenant comes and defends or denies his right, jus ſuum, 
tis (as I underſtand it, though with a ſmall grammatical 
ccuracy) the right of the demandant, the only one expreſsly 


tioned in the pleadings : or elſe denies his own right to be 


ch as is ſuggeſted by the count of the demandant. And 
wits of right (n) the tenant always comes and defends the 
pit of the demandant and his ſeiſin, jus pratdicti S. et ſeifi- 
mh; (o), (or elſe the ſeiſin of his anceſtor, upon which 
counts, as the caſe may be) and the demandant may reply 
at the tenant unjuſtly defends his, the demandant's right, 
a che ſciſin on which he counts (p). All which is extremely 
kar, if we underſtand by defence an oppoſetion, or Cas but 
otherwiſe inexplicably noun ( 9. 


Tye courts erefabinedty FEA nice and curious with reſpect 
ythe nature of the defence, ſo that if no defence was made, 
ugh a ſuſlicient plea was pleaded, the plaintiff ſhould recover 


n judg- 


e) Raſtal, entr. 234. 10 Booth of real actions. 118. (m) 
0. Il. append, No. V. §. 2. (n) Append. No. I. F 5. (o) Co. 
lt, 132, (p) New. Narr. 230.edit. 1634. (q) The true reaſon 


bn Booth, (on real a ions, 94, 112.) I could never 
d ho 
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judgment (r): and therefore the book, entitled novae nary! 
trones or the new tahys (s), at the end of almoſt every coun 
narratio, or tale, ſubjoins ſuch defence as is proper fort 
defendant to make. For a general defence or denial was ni 
prudent in every ſituation, ſince thereby the propriety of 
writ, the competency of the plaintiff, and the cognizance ( 
the court, were allowed. By defending the force andinju 
the defendant waved all pleas of miſnoſmer (t); by defend 
the damages, all exceptions to the perſon of the plaintiff 
and by defending either one or the other awhen and ahi 
it ſhould behove him, he acknowledged the juriſdiction of th 
court (u). But of late years theſe niceties have been ve 
deſervedly diſcountenanced (w) ; though they ſtill ſeem tot 
law, if inſiſted on (x). 13+ 


AFTER defence made, the defendant muſt put in his ple 
But, before he pleads, he is entitled to demand one imparian 
(y), or licentia loquendi, and may have more granted by confi; 
ſent of the plaintiff; to ſee if he can end the matter amicabl 
without farther ſuit, by talking with the plaintiff: a practice 
which is (z) ſuppoſed to have ariſen from a principle of reli 
gion, in obedience to that precept of the goſpel, “ ag 
e with thine adverſary quickly, whiltt thou art in the way wit 
him (a).“ And it may be obſerved that this goſpel prece 
has a plain reference to the Roman law of the twelve table. . 
which. expreſſſy directed the plaintiff and defendant to mak 
up the matter, while they v ere in the way, or going to tl 4 
praetor; in via rem uti pacunt orato. There are alſo ma,! 
other previous ſteps which may be taken by a defendant befol 
he puts in his plea. He may, in real actions, demand a wi 


r) Co. Litt. 127. 's) Edit. 1634. (bt) Theloal, 6 
J. 6 1 c. 1. pag. — 8 En la A font iij cbeſet enten le! 
ants ; per tant guil defende tort et force, home deyt entendre qu ia 
ſe excuſe de tort a luy ſurmys per counte, et fait ſe partie 4 ers 
et per tant quil defende les damages, il aſſir me le partie able ef 
reſpondu; et per tant quil defende ou et quant il devera, il act 
la prtar de courte de conuſtre ou trier lour ple. ( Mod. tenend. cn 
408. edit. 1534.) See alſo Co. Litt. 127. (w) w_— 
Lord Raym. 282. (x) Carth. 230. Lord Raym. 117. (y) | 
pend No. III. C. 6. (2) Gilb, Hiſt, Com. Pl. 35: 
Matth. v. 25, 
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{the thing in queſtion, in order to aſcertain its identy and 
ther circumſtances. He may crave oyer (b) of the writ, or 
{ the bond, or other ſpecialty upon which the action is 
wyght; that is to hear it read to him; the generality of de- 
endants in the times of antient ſimplicity being ſuppoſed in- 
able to read it themſelves : whereupon the whole is enter- 


Mantage of any condition or other part of it, not ſtated in 
keplaintiff's declaration, In real actions alſo the tenant may 
nay in aid, or call for aſſiſtance of another, to help him to 
lead, becauſe of the feebleneſs and imbecility of his own 
tate, Thus a tenant for life may pray in aid of him that 
lth the inheritance in remainder or reverſion; and an in- 
unbent may pray in aid of the patron and ordinary: that 
s, that they ſhall be joined in the action and help to defend 
he title. Voucher alſo is the calling in of ſome perſon to an- 


non recoveries (c), which, are grounded on a writ of entry; 
aſpecies of action that we may, remember relies chiefly on the 


lefendant inftead of the voucher : but, if he afterwards makes 
(fault, recovery ſhall be had againſt the original defendant ; 
ad he ſhall recover over an equivalent in value, againſt the 
icient vouchee. In aſſiſes indeed, where the principal 
qeſtion is, whether the demandant, or his anceſtors were or 
re not in poſſeſſion till the ouſter happened, and the title 
the tenant is little (if at all) diſcuſſed, there no vou- 


varrantia chartae. againſt the warrantor, . to compel him 
b aſſiſt him with a good plea or defence, or elſe to render 
lmages and the value of the land, if recovered. againſt 
le tenant (d). In many real actions alſo (e), brought by or 
gunlt an infant under the age of twenty one years, and alſo 


aceſtor, either party may ſuggeſt the nonage of the in- 


. N. B. 133. le) Dyer. 137. - 


4 verbatim upon the record, and the defendant may take 


er the action, that hath warranted the title to the tenant or 
&fendant. This we ſtill make uſe of in the form of com- 


weakneſs of the tenant's title, who therefore vouches another 
ron to warrant it. If the vouchee appears, he is made 


der. is allowed; but the tenant may bring a writ of 


nactions of debt brought againſt him, as heir to any deceaſed 
fant, .. 


(d) Append. No. III. & 6. (c) Vol, II, append. No. V. G 2 
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fant, and pray that the proceedings may be deferred till h; 
full age, or in our legal phraſe that the infant may have hi 
age, and that the parol may demur, that is, that the pleading 
may be ſtaid; and then they ſhall not proceed till his full apt 
unleſs it be apparent that he cannot be prejudiced there 
(f). But by the ſtatutes of Weſtm. 1. 3 Edw. I. c. 46 
and of Gloceſter 6 Edw. I c. 2. in writs of entry ſur d ef 
in ſome particular caſes, and in actions aunceſtrel brought h 
an infant, the parol ſhall not demur: otherwiſe he might h 
deforced of his whole property, and even want a maintenance 
till he came of age. So likewiſe in a writ of dower the hen 
ſhall not have his age; for it is neceſſary that the widow' 
claim be immediately determined, elſe ſhe may want a pre 
ſent ſubſiſtence (g). Nor ſhall an infant patron have it in 
guare inupedit (h), ſince the law holds it neceſſary and expe 
dient, that the church be immediately filled. It is in thi 
ſtage alſo of the cauſe, if at all, that cagaiſance of the ſi 
muſt be claimed or demanded; when any perſon or body cor 
porate hath the franchiſe not only of holding pleas within | 
particular limited juriſdiction, but alſo of the cognizance 5 
pleas: and that, either uvithaut any words excluſive of othe 
courts, whichentitles the lord of the franchiſe, whenever am 
ſuit that belongs to his juriſdiction is commenced in the court en 
at Weſtminſter, to demand the cognizance thereof; or ai 
ſuch excluſive words, which alſo entitle the defendanE to plead: cc 
to the juriſc iction of the court (i). Upon this claim of coo": 
nizance, if allowed, all proceedings ſhall ceaſe in the ſuperi 
court, and the plaintiff is left at liberty to purſue his remedyiſ”us 
in the ſpecial juriſdiction. As, when a ſcholar or ot d 
privileged perſon of the univerſities. of Oxford or Cam 
bridge is impleaded in the courts at Weſtminſter, fo 
any cauſe of action whatſoever, unleſs upon a queſtion o 
freehold (k). In theſe caſes, by the charter of thoſe learns 
bodies, confirmed by act of parliament, the chancellor 


Vice- chancellor may put in a claim of cognizance; you 
\ 


(f) Fineh. I. 360 (e) 1 Roll. Abr. 137. (b) 415 
(i) 2 Lo1d Raym. 636. io Mud. 126. (E) Sce pag. 83. 
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made in due time and form, and with due proof of the 
dt alleged, is regularly allowed by the courts (1). It muſt 
> demanded before any imparlance, for that is a ſubmiſſion 
o the juriſdiction of the ſuperior court: and it will not be 
lowed if it occaſions a failure of juſtice (m), or if an action 
brought againſt the perſon him{elt who claims the franchiſe, 
eſs he hath alſo a power in ſuch cafe of making another 


wee (n. | 4 


Wu x theſe proceedings are over, the defendant muſt 
en put in his excuſe or plea. Pleas are of two ſorts; dila- 
y pleas, and pleas to the action. Dilatory pleas are ſuch 
tend merely to delay or put off the ſuit, by queſtioning 
tz propriety of the remedy, rather than by denying the in- 
ry: pleas to the action are ſuch as diſpute the very cauſe of 
uit, The former cannot be pleaded after a general imparlance, 
ich is an acknowlegement of the propriety of the action. 


1. DILATORY pleas are, 1. To the juriſcliction of the 
ut: alleging, that it ought not to hold plea of this injury, 
tauiling in Wales or beyond ſea; or becauſe the land in 
nition is of antient demeſne, and ought only to be de- 
ended in the lord's court, Sc. 2. To the diſability of the 
ati, by reaſon whereof he is incapable to commence 
continue the ſuit; as, that he is an alien enemy, out- 


Wii, excommunicated, attainted of treaſon or felony, 
ier a þracunire, not in rerum natura (being only a ficti- 
s perſon) an infant, a feme- covert, or a monk pro- 


Id. 3. In abatement: which abatement is either of the 


J) Hardr. gos. (en) 2 Ventr. 363: 

(n) Hob. 85, Yearbook, M. 8 Hen, VI. 20. In this latter caſe 
|: chancellor of Oxford claimed cognizance of an adion of treſ- 
i b ovght againſt himfelt; which was Cifillowed, becauſe he 
ul not be judge in his „wn cauſe. The-argument uſed by 
eint Roſe, on behalf of the cognizance, is curious and worth 
waer bing —e⸗ bent it ai u fable, En aſrun temps fuil u pape, 
WW fait un grand offence, et le cardinals winarent a lay et diſayent 
9. peccaſet e et dit, **qudica me:“ ei is diſtyeat, “ nen pon 
ui, quia caprt es eccleſiae; judica teipſu m el [ aprſtil* dit, 
Hire me cremari; et fuit cembiſtus; et apres fuit un ſainct. 
"me: cas il fut ſon jugo dement, et iffint a pas inconvenient 
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j* Fuge de Megze. 
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- miſnaming the defendant, who is called a miſuoſmer; givin 
him a wrong addition, as eſgutre inſtead of knight; or oths 


be revived either by or againſt the exeutors or other repre 
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writ, or the count, for ſome defect in one of them; a3 


want of form in any material reſpect. Or, it may be, th 
the plaintiff is dead; for the death of either party is at og 
an abatement of the ſuit. And in actions merely perſonai e 
ariſing ex delicto, for wrongs actually done or committed h 
the defendant, as treſpaſs, battery, and flander, the rule! 
that actio perſonalts moritur cum perſona (o); and it never ſh; 


ſentatives. For neither the executors of the Plaintiff ha 
received, nor thoſe of the defendant have committed, in thel 
own perſonal capacity, any manner of wrong or injurj 
But in actions ariſing ex contractu, by breach of promiſe an 
the like, where the right deſcends to. the repreſentatives oft 
plaintiff, and thoſe of the defendant have aſſets to anſwer i 
demand, though the ſaits ſhall abate by the death of the pe 
ties, yet they may beTevived againit or by the executors (p) 
being indeed rather actions againſt the property than the pete 
ſon, in which the executors. have now the ſame intereſt t Ie 
their teſtator had before. Lotte 


THESE pleas. to the juriſdiction, to the diſability, or 1 
abatement, were formerly very often uſed as mere dilato 
pleas, without any foundation of truth, and calculated on] 
for delay ; but now by ſtatute 4 & 5 Ann. c. 16. no dilato 
plea is to be admitted, without affidavit made of the truſi r. 
thereof, or ſome probable matter.ſhewn to the court to induq n 
them to believe it true. And with reſpect to the pleas themen 
ſelves, it is a rule, that no exception ſhall be admitted again 
a declaration or writ, unleſs the defendant will in the { 
plea give the plaintiff a better (q); that is, ſhew him how 
might be amended, that there may not be two objections upc 
the ſame account. ln 


Al 


(e) 4 Inſt, 318. (p) Mar. 14. (q) Brownl. 133 
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AyL pleas to the juriſdiction conclude to the cognizance of 
court; praying judgment, whether the court will have 
arther cognizance of the ſuit ;** pleas to the diſability con- 
ue to the perſon; by praying judgment, if the ſaid A 
the plaintiff ought to be anſwered :” and pleas in abate- 
wt (when the ſuit is by original) conclude to the writ or 
L-laration ; by praying “ judgment of the writ, or decla- 
ration, and that the ſame may be quaſhed, caſſetur, 
mde void, or abated : but, if the action be by bill, the plea 
pult pray « judgment of the bill, and not of the declara- 
n the bill being here the original, and the declaration only 
copy of the bill. . 


WHEN theſe dilatory pleas are allowed, the cauſe is ei- 
fer diſmiſſed from that juriſdiction: or the plaintiff is ſtayed 
Ill his diſability be removed; or he is obliged to ſue out 
new writ, by leave obtained from the court (r), or to 
mend and new frame his declaration, But when on the 
ther hand they are overruled as frivolous, the defendant has 
ulgment of reſpondeat ouſter, or to anſwer over in ſome 
ktter manner, It is then incumbent on him to plead. 


1. A PLEA 70 the action; that is, to anſwer to the merits 
the complaint. This is done by confeſſing or denying it. 


A CONFESSION of the awvhole complaint is not very uſual, 
bor then the defendant would probably end the matter ſooner 
r not plead at all, but ſuffer judgment to go by default. Yet 
metimes, after tender and refuſal of a debt, if the creditor 
waſſes his debtor with an action, it then becomes neceſ- 
i for the defendant to acknowledge the debt, and plead the 
nder; adding that he has always been ready, tout temps 
nf, and ſtill is ready, uncore priſt, to diſcharge it: for a 
knder by the debtor and refuſal by the creditor will in all 
ales diſcharge the coſts (s), but not the debt itſelf ; though 
n ſome particular caſes the creditor will totally loſe his 

money. 


(r) Co. Entr. 271, (s) 1 Ventr. 21. 
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| money (t). But frequently the defendant confeſſes one py 
3 of the complaint (by a cognowit actionem in reſpett thereof 
and traverſes or denies the reſt: in order to avoid the ex 
penſe of carrying that part to a formal trial, which he h; 
no ground to litigate. A ſpecies of this ſort of confeſſion i 
_ the payment of money into court: which is for the moſt pa 
neceſſary upon pleading a tender, and is itfelf a kind of ten 
der to the plaintiff; by paying into the hands of the prope 
officer of the court as much as the defendant acknowleges te 
be due, together with the coſts hitherto incurred, in order td 
prevent the expenſe of any farther proceedings. This ma 
be done upon what is called a nion; which is an occaſiona 
application to the court by the parties or their counſel, i 
order to obtain ſome rule or order of court, which become 
neceſſary in the progrefs of a cauſe; and it is uſually grounded 
upon an afrdavit, (the perfect tenſe of the verb affds 
being a voluntary cath before ſome judge or officer of thi 
court, to evince the truth of certain facts, upon which th 
motion is grounded: though no ſuch afidawit is neceſſary fo 
payment of money into court. If, after the money paid it 
the plaintiff proceeds in his ſuit, it is at his own peril: for 
if he does not prove more due than is fo paid into court, hf 
ſhall be nonſuited and pay the defendant coſts; but he ſha 
ſtill have the money ſo paid in, for that the defendant has ac 
know!:eged to be his due. In the French law the rule 0 
practice is grounded upon principles ſomewhat fimilar to this iſ” 
for there, $f a perſon be ſued for more than he owes, yet hg 
loſes his cauſe if he does not tender ſo much as he really doe 
owe (v). To this head may alſo be referred the practice o 
what is called a ſet-of : whereby the« defendant aoknowlege 
the juſtice of the plaintiff's demand on the one hand: but 
on the other, ſets up a demand of his own, to counterbal 
lance that of the plaintiff, either in the whole or in part: 3 
if the plaintiff ſues for ten pounds due on a note of hand 
the defendant may ſet off nine pounds due to himſelf fo 
merchandize fold to the plaintiff, and, in caſe he pleads ſue 


Kt-off, muſt pay the remaining ballance into court. T 1 an 
wer! 


— — 
rh, 
— $a „„ a 7 — „ _ at 


(t) Lit:. F. 338, Co. Litt. 209. (v) Sp. L. b. 6. e. 4. 
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irs very nearly to the compenſatio, or ſtoppage, of the ci- 
il (v), and depends on the ſtatutes 2 Geo. II. c. 22. and 
Geo. II. c. 24. which ena, that, where there. are mutual 
as between the plaintiff and the defendant, one debt may be 
t againſt the other, and either pleaded in bar, or given in 
dnce upon the general iſſue at the trial; which ſhall ope- 
r as payment, and extinguiſh fo much of the plaintiff's 
knand, 


PLeAS, that totally deny the cauſe of complaint, are either 
e general iſſue, or a ſpecial plea, in bar. 


. THE general iſſue, or general plea, is what traverſes, 
mrts, and denies at once the whole declaration, without 
ering any ſpecial matter whereby to evade it. As in treſ- 


ded 

eicher vi er armis, or on the caſe, non culpabilis, not 
i (u); in debt upon contract, vil debet, he owes nothing; 
Lebt on bond, uon eſt factnn, it is not his deed; on an af- 


%% non aſſumpſit, he made no ſuch promiſe. Or in real 
i bns, 241 tort, no wrong done; zul diſſeiſin, no diſſeiſin; 
or in a writ of right, the miſe or iſſue is, that the tenant 


s more right to hold than the demandant has to demand. 
ſbeſe pleas are called the general iſſue, becauſe, by import- 
g n abſolute and general denial of what is alleged in the 
kdaation, they amount at once to an iſiue; by which we 
ran a fact affirmed on one ſide, and denied on the other. 


FORMERLY the general iſſue was ſeldom pleaded, except 
ſen the party meant wholly to deny the charge alleged 
oſt him. But when he meant to diſtinguiſh away or pal- 
kte the charge, it was always uſual to ſet forth the particu- 
rafts in what is called a ſpecial plea z which was original- 
intended to apprize the court and the adverſe party of the 
lure and circumſtances of the defence, and to keep the 
Wand the fact diſtinct. And it is an invariable rule, that 
ty defence which cannot be thus ſpecially pleaded, may 


lr) FF. 16. 2. 1. (u) Appendix, No. II. §. 4. 


fgiren in evidence, upon the general . iſſue at the trial. 
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But, the ſcience of ſpecial pleading having been frequet 
perverted to the purpoſes of chicane and delay, the cot 
have of late in ſome inſtances, and the legiſlature in m 
more, permitted the general iſſue to be pleaded, which le 
every thing open, the fact, the law, and the equity of 
caſe; and have allowed ſpecial matter to be given in e 
dence at the trial. And, though it ſhould ſeem as if m 
confuſion and uncertainty would follow from ſo great a 
laxation of the ſtrictneſs antiently obſerved, yet experi 
has ſhewn it to be otherwiſe ; eſpecially with the aid o 
new trial, in caſe either party be unfairly ſurprized by 
other. f 


2. SPECIAL. pleas, in bar of the plaintiff 's demand, 
very various, according to the circumſtances of the deft 
dant's. caſe, As, in real actions a general releaſe or af 
both of which may deſtroy and bar the plaintiff's title. 
in perſonal actions, an accord, arbitration, conditions | 
formed, nonage of the defendant, or ſome other fact wi tn 
precludes the plaintiff from his action (w). A ju/tificatun 
likewiſe a ſpecial plea in bar; as in actions of aſſault a 
battery, ſon aſſault demeſue, that it was the plaintiff's 0 
original aſſault; in treſpaſs, that the defendant did the thi 
complained of in right of ſome office which warranted him 
to do; or, in action of ſlander, that the plaintiff is re- 
as bad a man as the defeadant ſaid he was... | 


Also a man may plead the ſtatutes of limitations (x) 
bar; or the time limited by certain acts of parliament, b 
yond which no plaintiff can lay his cauſe of action. Th 
by the ſtatute of 32 Hen. VIII. c. 2. in a writ of right 1s fi 
years: in aſſiſes, writs of entry, or other poſſeſſory act. 
real, of the ſeiſin of one's anceſtors, in lands ; and either 
their ſeiſin, or one's own, in rents, ſuits, and ſervices, fl 
years: and in actions real for lands grounded upon on 
own ſeiſin or poſſeſſion, ſuch poſſeſſion muſt haye he 
within thirty years. By ſtatute 1 Mar, ſt. 2. c. 5. this 


mitation does not extend to any ſuit for A 
0 


(w) Append. No. III. C 6. (x) See page 188. 
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maſons given in a former chapter (y). But by the ſtatute 


ir ſacs I. c. 2. A time of limitation was extended in the caſe 
i the king; vix. fixty years precedent to 19 Feb. 1623(z): 


kt, this becoming ineffectual by efflux of time, the fame = 


ite of limitation was fixed by ſtatute 9 Geo. III. c. 16. to 
mmence and be reckoned backwards, from the time of 
vinging any ſuit or other proceſs, to recover the thing in 
weltion 46 chat a poſſeſſion for ſixty years is now a bar 
gen againſt the prerogative, in derogation. of the antient 
maxim © nullum tempus occurrit regi.“ By another ſtatute, 
11 Jac, I. c. 16. twenty years is the time of limitation in any 
mt of form adon: and, by a conſequence, twenty years is 
lo the limitation in every action of ejectment; for no 
tetment can be brought, unleſs where the leſſor of the 
zantif is entitled to enter on the lands (a), and by the ſta- 
ute 21 Jac, I. c. 16. no entry can be made by any man, 
uleſs within twenty years after his right ſhall accrue. As to 
ul perſonal actions, they are limited by the ſtatute laſt men- 
toned to fix years after the cauſe of action commenced; ex- 
apt in ſome peculiar caſes therein ſpecified ; and except alſo 
«tons of aſſault, battery, mayhem, and impriſonment, 
wich muſt be brought within four years, and actions for 
wrds, which muſt be brought within vo years, after the 
jury committed. And by the ſtatute 31 Eliz. c. 5. all ſuits, 
udictments, and informations, upon any penal ſtatutes, 
mere any forfeiture is to the crown, ſhall be faed within 
wo years, and where the forfeiture is to a ſubject, within 
ie year, after the offence committed; unleſs where any other 
lime 1s eſpecially limited by the ſtatute. Laſtly, by ſtatute 


lo W. III. c. 14. no writ of error, ſcire facias, or other ſuit, 


ball be brought to reverſe any judgment, fine, or recovery for 
nor, unleſs it be proſecuted within tventy years. The uſe of 
liele ſtatutes of limitation is to preſerve the peace of the king- 
on, and to prevent thoſe innumerable perjuries which might 
alve, if a man were allowed to bring an action for an injury 


Wnmitted at any diſtance of time, Upon both theſe accounts 
| the 


) See page 25%, (2) 3 Inſt. 189. (a) See page 206. 
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the law therefore-holds, that © intereft reipublicae ut fit 
& litium: and upon the fame principle the Athenian laws! 
general prohibited all actions, where the injury was con 
mitted. ive years before the complaint was made (b). 
therefore in any ſuit, the injury, or. cauſe of action, hat 
pened earlier than the period expreſsly limited by law, ü 
defendant. may plead the ſtatutes of limitations in bar: ; 
upon an a/umpfit, or promiſe to pay money to the plaintif 
the defendant may plead on aſſumpſit infra ſex ann ; 

made no ſuch promiſe within fix. years; which is an effe&u; 
bar to the complaint, 


AN efeeppel is likewiſe a ſpecial- plea in bar: which ha 
pers where a. man hath done ſome act, or executed fo 
deed, which eſtops or precludes him from averring a 
thing to the contrary, As if tenant for years (who hath 
frechold) levies a fine to. another perſon. Though this 
void as to ſtrangers, yet it ſhall work as an eſtoppel tot 
cognizor; for, if he afterwards brings an action to recove 
theſe lands, and his fine is pleaded againſt him, he ſh: 
thereby be eſtopped from ſaying, that he had no freehold : 
the time, and therefore was incapable of levying it.. 


THE conditions and qualities of a plea (which, as well a 
the doctrine of eſtoppels, will alſo hold equally, mutatis mu 
tandis, with regard to other parts of pleading) are, 1. Th: 
it be ſingle and containing only one matter; for duplicit 
begets confuſion. But by ſtatute 4 & 5 Ann. c. 16. a m 
with leave of the court may plead two or more diſtinct mat 
ters or ſingle pleas; as in an action of aſſault and batte 
theſe three, not guilty, ſon aſſault demeſue, and the ſtatut 
of limitations. 2. That it be direct and poſitive, and not an 
gumentative. 3. That it have convenient certainty of dme 
place, and perſons. 4. That it anſwers the plaintiff's alleg: 
tions in every material point. 5. That it be ſo pleaded ast 


be capable of trial, 
X SPECIAL 


(b) Pott. Ant, b. 1. c. 21, 


gerclAL pleas are uſually in the affirmative, ſometimes 
| the negative, but they always advance ſome new fact not, 
wntioned in the declaration; and then, they muſt be aver- 
a to be true in the common form- and this he is ready 

(to verify.” --- This is not neceſlary in pleas of the general 
he: thoſe always containing a total denial of the facts be- 

re advanced by the other party, and therefore putting him 
pon the proof of them. | | | 


Iris a rule in dos 0? hot that no man be allowed to plead 
rally ſuch a plea as amounts only to the general iſſue, or 
total denial of the charge; but in ſuch caſe he ſhall be dri- 
x1 to plead the general iſſue in terms, whereby the whole 
wition is referred to a jury. But if the defendant, in an 
ſi: or action of treſpaſs, be deſirous to refer the validity of 
s title to the court rather than the jury, he may. ſtate his ti- 
: ſpecially, and at the {ame time give colour. to the plaintiff, 
r ſuppoſe him to have an appearance or colour of title, bad 
led in point of law, but of which the jury are not com- 
ktent judges. As if his own true title be, that he claims by 
ment with livery from A, by force of wlüch he entered 
nth: lands in queſtion, he cannot plead this by itſelf, as it 
wunts to no more than the general iſſue, aul tort, nul diſ- 
in, in aſe, or not guilty in an action of treſpaſs. But he 
y allege this ſpecially, provided he goes farther and ſays, 
at the plaintiff claiming by co/our of a prior deed of feoff- 
nt, without livery, entered; upon whom he entered; and 
ay then refer himſelf to the judgment of the court Which of 
eſe two titles is the belt 1 in point af law (c). 


WHEN the plea of the defendant is thus put in, LT it does 
amount to an iſſue or total contr adliction of the declaration, 
Italy evades itz the plaintiff may plead again, and reply to 
defendant's plea: either traverſing it, that is, totally deny- 
kit; as if on an action of debt upon bond the defendant 
Jeads it ad diem, that he paid the money when due, here 


; the 
(e) Dr, & St. d. 2. c. 53: | 


310 Per Boo II 


the plaintiff in his replication may totally traverſe this ple 
by denying that the deſendant paid it: or he may allege 0 | 
matter in contradiction to the defendant's plea ; as when 3 
defendant pleads no award made, the plaintiff may reply, 
ſet forth an actual award, and aſſign a breach (d): or the n 
plication may confeſs and avoid the | plea, by ſome new mat 
ter or diſtinction, conſiſtent with the plaintiff's former dec! 
ration; as, in action for treſpaſſing upon land 
the plaintiff is ſeiſed, if the defendant ſhews a title to t 
land by deſcent, and that therefore he had a right to enter 
and gives coloyr to the plaintiff, the plaintiff may either tr 
verſe and totally deny the fact of the deſcent ; or he mz 
confeſs and avoid it, by replying, that true it is that ſuc 
deſcent happened, but that ſince the deſcent the defendan 
himſelf demiſed the lands to the plaintiff for term of life 
To the replication the defendant niay rejoin, or put in an an 
ſwer called a rejoinder. The plaintiff may anſwer the re 
joinder by a ſur- rejoinder; upon which the defendant maf 
rebut; and the plaintiff anſwers him by a ſur-rebutte 
Which pleas, replications, rejoinders, ſur-rejoinders, rebut{W$"' 
ters, and ſur-rebutters anſwer to the eæceptio, replicatio, di 
plicatio, triplicatio, and quadruplicatio of the Roman laws (e 


THE whole of this proceſs is denominated the pleading ; i 
the ſeveral ſtages of which it muſt be carefully obſerved, e 
to depaft or vary from the title or defence, which the p: 
has once inſiſted on. For this (which is called a departurei 
pleading) might occaſion endleſs altercation, Therefore 
replication muſt ſupport the declaration, and the rejoinds 
muſt ſupport the plea, without departing out of it, As 1 
the caſe of pleading no award made, in conſequence of 
bond of arbitration, to which the plaintiff replies, ſettin 

forth an a&ual award; now the defendant cannot rejo 
that he hath performed this award, for ſuch rejoinder woul 
be an entire departure from his original plea, which allege 
that no ſuch award was made: therefore he has now = othd Kt 
| olce 


(d) Append. No. III. §. 6. (e) Inf, 4. 14. Bract. J. 5 tir. 6.6 de ö Br 
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i, but to traverſe the fact of ths replicati on, or elle to 
yur upon the law of it. 


ler in many actions the plaintiff, who has alleged in his 
tion a general wrong, may in his replication, after an 
ine te plea by the defendant, reduce that general wrong to 
pre particular certainty, by aſſigning the injury afreſh, 
all its ſpecific circumſtances, in ſuch manner as clearly to 
rain and identify it, conſiſtently with his general com- 
in at; which is called a zeww or novel alignment. As, if the 
intf in treſpaſs declares on a breach of his cloſe in D, 
| the defendant pleads that the place where the injury is 
to have happened is a certain cloſe of paſture in D, 
ich deſcended to him from B his father, and ſo is his own 
mold; the plaintiff may reply and aſſign another cloſe in 
puiljing the abuttals and nn as the real place 
le injury (f). 


Ir hath previouſly been obſerved ( 8 0 that duphicity in plead- 
[muſt be avoided. Every plea muſt be imple, intire, con- 
fed, and confined to one ſingle point: it muſt never be 
ngled with a variety of diſtin& independent anſwers to the 
te matter; which muſt require as many different replies, 
lntroduce a multitude of iſſues upon one and the ſame 
ate, For this would often embarraſs the jury, and fome- 
rothe court itſelf, and at all events would greatly enhance 
expenſe of the parties, Yet it frequently is expedient 
lead in ſuch a manner, as to avoid any implied admiſſion 
itt, which cannot with propriety or ſafety be poſitively 
med or denied. And this may be done by what is called a 
Ration; whereby the party interpoſes an oblique alle- 
an or denial of ſome fact, proteſting (by the gerund, 
Wards) that ſuch a matter does or does not exiſt ; and at 
ame time avoiding a direct affirmation or denial. Sir 
mad Coke hath defined (h) a proteſtation (in the pithy 
i of that age) to be an excluſion of a concluſion.” ihe 
& 


1 | ihe. 4 Abr. f. treſpaſs, 208. 28 4. (ee page 308 
124. 
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the uſe of it is, to ſave the party from being concluded 
reſpect to ſome fact or circumſtance, which cannot be! 
rectly affirmed or denied without falling into duplicityof pleg 
ing; and which yet, if he did not thus enter his proteſt, 
might be deemed to have tacitly waived or admitted; Th 
while tenure in villenage ſubſiſted, if a villein had brous 
an action againſt his lord, and the lord was inclined to try 
merits of the demand, and at the ſame time to prevent: 
concluſion againſt himſelf that he had waived his ſigniot 
he could not in this caſe both plead affirmatively that the pl 
tiff was his villein, and alſo take iſſue upon the demand; 
then his plea would have been dowble, as the former ale 
would have been a good bar to the action: but he mig 
have alleged the villenage of the plaintiff, by way of prof 
tation, and then have denied the demand. By this mes 
the future vaſſalage. of the plaintiff was ſaved to the defe 
dant, in caſe the iſſue was found in his (the defendan 
favour (1) : for the proteſtation prevented that concluſi 
which would otherwiſe have reſulted from the reſt of 
defence, that he had enfranchiſed the plaintiff (k) ; ſince 
villein could maintain a civil action againſt his lord. Soal 
if a defendant, by way of inducement to the point of 
defence, alleges (among other matters) a particular me 
of ſeiſin or tenure, which the plaintiff is unwilling to ad 
and yet deſires to take iſſue on the principal point of the 
fence, he muſt deny the ſeiſin or tenure by way of prote 
tion, and then traverſe the defenſive matter. 80, laſtly, if 
award be ſet forth by the plaintiff, and he can aſſign a bre: 
in one part of it (viz. the non-payment of a ſum of mone 
and yet is afraid to admit the performance of the reſt of 
award, or to aver in general a non- performance of any pl 
of it, leſt ſomething ſhould appear to have been performs 
he may fave to himſelf any advantage he might hereafter mi 
of the general non-performance, by alleging that by prote 
tion; and plead only the non-payment of the money (). 


(i) Co. Litt. 126. (k) See book 11, ch. 6. page | 
{1) Append. No. III. §. 6. : 
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h any ſtage of the pleadings, when either fide advandls 
firms any new matter, he uſually (as was ſaid) avers it to 
eue; © and this he is ready to verify.” On the other 
ud, 8 either ſide traverſes or denies the facts pleaded 
s antagoniſt, he uſually tenders an iſſue, as it is called; 
be language of which is different according to the party-by 
zom the iſſue is tendered ; for if the traverſe or denial 
mes from the defendant, the iſſue is tendered in this man- 
) © and of this he puts himſelf upon the country, there- 
ſubmitting himſelf to the judgment of his peers (m): but 
the traverſe lies upon the plaintiff, he tenders the iſſue or 
as the judgment of the peers againſt the defendant in ano- 
ter form; thus, „and this he prays may be 9 of by 


the country.“ 


Bur i either ſide (as, for inſtance, the defendant) pleads 
 hecial negative plea, not traverſing or denying any thing 
kat was before alleged, but diſcloſing ſome new negative mat- 
7; as there the ſuit is on a bond, conditioned to perform 
n award, and the defendant pleads, negatively, that no 
mad was made, he tenders no iſſue upon this plea ; becauſe 
does not yet appear whether the fact will be diſputed, the 
lintif not having yet aſſerted the exiſtence of any award; 
ut when the plaintiff replies, and ſets forth an actual Pl 
award, if then the defendant traverſes the replication, and 
nes the making of any ſuch award, he then and not before 
ders an iſſue to the plaintiff. For when in the courſe of 
leading they come to a point which is affirmed on one ide, 
ad denied on the other, they are then ſaid to be at iſſue ; all 
er debates being at laſt contracted into a ſingle point, which 
Iu now be determined either in fayour of the plaintiff or 
the defendant. | 


(m) Append. No. II. 8. 4. 


CHAPTER 


314 | PRIVATE 


— 


OF ISSUE AND DEMURRER. 


SSUE, exitus, being the end of all the pleadings, is 
fourth part or ſtage of an action, and is either upon mat 
ter of law, © or matter of Fact. 


Ax iſſue upon matter of law is called a demurrer : and 
confeſſes the fact to be true, as ſtated by the oppoſite party 
but denies that, by. the law, ariſing upon thoſe facts, anyi 
jury 1s done to the plaintiff, or that the defendant has mad 
out a legitimate excuſe z according to the party which fir 
demurs, demoratur, reſts or abides upon the point in queſtio 
As, if the matter of the plaintiff's complaint or declaratio 
be inſufficient in law, as by not aſſigning any ſafficient tre 
paſs, then the defendant demurs to the declaration: if, on th 
other hand, the defendant's excuſe or plea be invalid, as rn 
ke pleads that he committed the treſpaſs by authority from 
ſtranger, without ſetting out the ſtranger's right; here ti 
plaintiff may demur in law to the plea ; and fo on in ever 
other part of the p1 oceedings, where either ſide perceives an 
material objection i in point of law, upon which he may re 
his caſe. 


THE form of ſuch demurrer is by averring the declaration 9 0 


plea, the replication or rejoinder, to be inſufficient in law ti 
maintal 


—— — r CR Cn 
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wintain the action or the defence; and therefore praying 
nent for want of ſufficient matter alleged (a). Sometimes 
Enurrers are merely for want of ſufficient form in the writ 
declaration. But in caſe of exceptions to the form, or” 
ner of pleading, the party demurring muſt by ſtatute 27 
ll? c. 5. and 4 & 5 Ann. c. 16. ſet forth the cauſes of his 
murer, or wherein he apprehends the deficiency to conſiſt. 
ud upon either a general, or ſuch a ſpecial demurrer, the 
mote party avers it to be ſufficient, which is called a join- 
r in demurrer (b), and then the parties are at iſſue in point 
flv, Which iſſue in law, or demurrer, the judges of the 
urt before which the action is brought muſt determine, 


An iſſue of fact is where the fact only, and not the law, 
; diputed. And when he that denies or traverſes the fact 
jaded by his antagoniſt has tendered the iſſue, thus * and 
nat ie this he prays may be enquired of by the country, or 
nd of this he puts himſelf upon the country,” it may im- 
ediately be ſubjoined by the other party, “and the ſaid A. 
. doth the like.”” Which done, the iſſue is ſaid to be join- 
h both parties having agreed to reſt the fate of the cauſe 
non the truth of the fact in queſtion (c). And this iſſue, 
fact, mult generally ſpeaking be determined, not by the 
fdges of the court, but by ſome other method; the princi- 
al of which methods is that by the country, per pais, (in 

latin, per patriam) that is, by jury. Which eſtabliſhment, 
different tribunals for determining theſe different iſſues, is 
«ſome meaſure agreeable to the courſe of juſtice in the Ro- 
n Republic, where the judices ordinarii determined only 
wſtions of fact, but queſtions of law were referred to the 


Im 

tons of the centumwviri (d). 

vel | | | | 

an bor here it will be proper to obſerve, that during the whole 


i theſe proceedings, from the time of the defendant's appear- 
ace obedience to the king's writ, it is neceſſary that both the 
O 2 5 parties 


% Append, No. III. F. 6. (b) Ibid. (e) Append. No, II. 
pl (d) Cic, de Orator. i. 1. c. 38. N 


parties be kept or continued in court from day to day, till 
final determination of the ſuit. For the court can determii 
nothing, unleſs in the preſence of both the parties, in perſ 
or by their attornies, or upon default of one of them, aft 
his original appearance and a time prefixed for his appearan 
in court again. Therefore in the courſe of pleading, 
either party neglects to put in his declaration, plea, replic 
tion, rejoinder, and the like, within the times allotted by tl 
ſtanding rules of the court, the plaintiff, if the omiſſion | 

his, is ſaid to be nonſuit, or not to follow and purſue his con 
plaint, and ſhall loſe the benefit of his writ : or, if the n 
gligence be on the ſide of the defendant, judgment may | 
had againſt him, for ſuch his default. And, after iſſue or di 
murrer joined, as well as in ſome of the previous ſtages 
proceeding, a day is continually given and entered upon th 
record, for the parties to appear on from time to time, as t 
exigence of the caſe may require. The giving of this day 
called the continuance, - becauſe thereby the proceedings ar 
continued without interruption from one adjournment to anc 
ther. If theſe continuances are omitted the cauſe is thereb 
diſcontinued, and the defendant is diſcharged /ine die, will 
out a day, for this turn : for by his appearance in court 
has obeyed the command of the king's writ; and unleſs h 
be adjourned over to a day certain, he is no longer bound t 
attend upon that ſummons ; but he muſt be warned afre 
and the whole muſt begin de nows. 


Now it may ſometimes happen, that after the defenda 
has pleaded, nay, even after iſſue or demurrer joined, the 
may have ariſen ſome new matter, which it is proper fe 
the defendant to plead ; as, that the plaintiff, being a fem 
ſole, is ſince married, or that ſhe has given the defendar 
a releaſe, and the like: here, if the defendant takes adva 
tage of this new matter, as early as he poſſibly can, vit 
at the day given for his next appearance, he is permitte 
to plead it in what is called a plea puis darrein continuan 
or fince the laſt adjournment. For it would be unjuſt 
exclude him from the benefit of this new defence, wh 
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uns not in his power to make when he pleaded the former. 
zu it is dangerous to rely on ſuch a plea, without due con- 
gration; for it confeſſes the matter which was before in 
lute between the parties (e). And it is not allowed to be 
i in, if any continuance has intervened between the ariſing 
i this freſh matter and the pleading of it: for then the de- 
tndant is guilty of neglect, or laches, and is ſuppoſed to re- 
hon the merits of his former plea. Alſo it is not allowed at- 
tr a demurrer is determined, or verdi& given; becauſe 
ken relief may be had in another way, namely, by writ of 
wita querela, of which hereafter. And theſe pleas puis dar- 
tn continuance, when brought to a demurrer in law or iſſue 
fact, ſhalb be determined in like manner as other pleas. 


We have ſaid, that demurrers, or queſtions concerning the 
vficiency of the matters alleged in the pleadings, are to be 
ktermined by the judges of the court, upon ſolemn argu- 
tent by counſel on both ſides; and to that end a demurrer 
ok is made up, containing all the proceedings at length, 
wich are afterwards entered on record, and copies thereof, 
alled paper-books, are delivered to the judges to peruſe. 


The record (f), is a hiſtory of the moſt material proceedings 
the cauſe, entered on a parchment roll, and continued down 


bthe preſent time; in which muft be ſtated the original writ 
ad ſummons, all the pleadings, the declaration, view or oyer 
ryed, the imparlances, plea, replication, rejoinder, conti- 
nances, and whatever farther proceedings have been had; 
lentered verbatim on the roll, and alſo the iſſue or demur- 
kr, and joinder therein. | | 


THESE were formerly all written, as indeed all public pro- 
trdngs were, in Norman or law French, and even the argu- 
tents of the counſel and deciſions of the court were in the ſame 
barous diale&t. An evident and ſhameful badge, it muſt be 
med, of tyranny and foreign ſervitude ; being introduced 

O 3 under 


|) Cro, Eliz. 49. (5) Append. Ne. II. $. 4. No. III. $. 6. 
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under the auſpices of William the Norman, and his ſon 
whereby the obſervation of the Roman ſatyriſt was once mo 
verified, that . Oallia cauſidicos docuit facunda Britann (g) 
This continued till the reign of Edward III; who, hai 
employed his arms ſucceſsfully in ſubduing the crown 
France, thought it unbeſeeming the dignity of the victors 
uſe any longer the language of a vanquiſhed country, B 
ſtatute therefore, paſſed in the thirty ſixth year of his rei 
(h), it was enacted, that for the future all pleas ſhould 
pleaded, ſhewn, defended, anſwered, debated, and judg 
in the Engliſh tongue ; but be entered and enrolled in Lat 
In like manner as don Alonſo X. king of Caſtile (the gre 
grandfather of our Edward III) obliged his ſubjects to u 
the Caſtilian tongue in all legal proceedings (i); and as, 

1280, the German language was eſtabliſhed in the courts 
the empire (Kk). And perhaps if our legiſlature had thend 
- rected that the writs themſelves, which are mandates fro 
the king to his ſubjects to perform certain acts or to appear 
certain places, ſhould have been framed in the Engliſh ! 
guage, according to the rule of our antient law (1), it had n 
been very improper. But the record or enrollment of thc 
writs and the proceedings thereon, which was calculated f 
the benefit of poſterity, was more ſerviceable (becauſe mo 
durable) in a dead and immutable language than in anyi 
or living one. The practiſers however, being uſed to the N 
man language, and therefore imagining they could exprels th 
thoughts more aptly and more canciſely in that than in any och 
ſtill continued to take their notes in law French; and of cou 
when thoſe notes came to be publiſhed, under the denonur 
tion of reports, they were printed in that barbarous duales 
which; joined to the additional terrors of a Gothic black lett 
has occaſioned many a ſtudent to throw away his Plowden alli. 
Littleton, without venturing to attack a page of them. Ae 
yet in reality, upon a nearer acquaintance, they would val. 
found nothing very formidable in the language; which (fig. 


(8) Fav. xv. 111. (h)c. 18. ) Mod, Ua. Hil, xs, 2 
. 


( 
(k) {bid. xxix. 236. (1) Mirr, c. 4. 
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its grammar and orthography as much from the modern 
fench, as the diction of Chaucer and Gower does from 
tat of Addiſon and Pope. Beſides, as the Englith and Nor- 
man languages were concurrently uſed by our anceſtors for 
eral centuries- together, the two idioms have naturally aſſi- 
mated, and mutually borrowed from each other: for which 
mon the grammatical: conſtruction of each is fo very much 
ke fame, that J apprehend an Engliſhman (with aweek's pre- 
ration) would underſtand the Jaws of Normandy, collected 
ntheir grand cuftumer, as well if not better than a French- - 
wn bred within the walls of Paris. | | 


Tux Latin, which ſucceeded the French for the entry and 
arollment of pleas, and which continued in uſe for four cen- 
mies, anſwers ſo nearly to the Engliſh (oftentimes word for 
word) that it is not at all ſurprizing it ſhould generally be 
magined to be totally fabricated at home, with little more art 
trouble than by adding Roman terminations to Engliſh 
words, Whereas in reality it is a very univerſal dialect, 
pread throughout all Europe at the irruption of the northern 
ations, and particularly accommodated and moulded to an- 
her all the purpoſes of the lawyers with a peculiar exactneſs 
ud preciſion, This is principally owing to the ſimplicity or 
(t the reader pleaſes) the poverty and baldneſs of its texture, 
aculated to expreſs the ideas of mankind juſt as they ariſe in 
be human mind, without any rhetorical flouriſhes, or per- 
pexed ornaments of ſtyle : for it may be obſerved, that thoſe 
ans and ordinances, of public as well as private communities, 
re generally the moſt eaſily underſtood, where ſtrength and 
fſpicuity, not harmony or elegance of expreſſion, have 
ken principally conſulted, in compiling them, Theſe nor- 
lem nations, or rather their legiſlators, though they reſolved 
vmake uſe of the Latin tongue in promulging their laws, as 
king more durable and more generally known to their con- 
fred ſubjects than their own Teutonic dialects, yet (either 
rough choice or neceſſity) have frequently intermixed therein 
ine words of a Gothic original; which is, more or leſs, the 
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caſe in every country of Europe, and therefore not to heir ; 
puted as any -peculiar blemiſh in our Engliſh le gal lan 
(m). The truth is, what is generally denominated law. lad 
is in reality a mere technical language, calculated for eter 
duration, and eaſy to be apprehended both in preſent and fi 
ture times; and on thoſe accounts beſt ſuited to preſerve tha 
memorials which are intended for perpetual rules of aRiof 
The rude pyramids of Eygypt have endured from the ealil 
ages, while the more modern and more elegant ftruftures @ 
Attica, Rome, and Palmyra, have ſunk beneath the ſtroke J 


* 
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time, 


As to the objection of locking up the law in a ſtrange ar 
unknown tongue, this is of little weight with regard to 
cords, which few have occaſion to read but ſuch as do, 
ought to, underſtand the rudiments of Latin. And beſides 
may be obſerved of the law-latin, as the very ingenious { 
John Davies (n) obſerves of the law-French, “ that it is fi 
ce very eaſy to be learned, that the meaneſt wit that er 
came to the ſtudy of the Jaw doth come to underſtand 
ce almoſt perfectly in ten days without a reader.” 


IT is true indeed that the many terms of art, with whit 
the law abounds, are ſufficiently harſh when latinized (y 
not more ſo than thoſe of other ſciences), and may, as 
Selden obſerves (o), give offence © to ſome grammarians ( 
cc ſqueamiſh ſtomachs, who would rather chooſe to live in ignd 
cc rance of things, the moſt uſeful and important, than to hay 
ce their delicate ears wounded by the uſe of a word, ut 
« known to Cicero, Salluſt, or the other writers of t 
c Auguſtan age.” Yet this is no more than mult unavoig 
ably happen when things of modern uſe, of which t 


Romans had no idea, and conſequently no phraſes to expre 
4 then 


(m) The following ſentence, “ / quis ad battalia curte ſua tA 
&« zerit, if any one goes out of his own court to fight,“ Sc. mY 
raiſe a ſmile in the ſtudent as a flaming modern angliciim ; but! 
may meet with it, among others of the ſame ſtamp, in the laws 
the Burgundians on the continent, before the end of the fifth cel 
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, come to be delivered in the Latin tongue. It would 
le the moſt claſſical fcholar to find an appellation, in his 
ure latinity, for a conſtable, a record, or a deed of feoff- 
nent: it is therefore to be imputed as much to neceſſity as 
morance, that they were ſtyled in our forenſic dialect confia- 
uarius, recordum, and feoffamentum. Thus again, another 
ncouth word of our antient laws (for I defend not the ridicu- 
bus barbariſms ſometimes introduced by the ignorance of 
nern practiſers) the ſubſtantive murdrum, or the verb mur- 
ture, however harſh and unclaſſical it may ſeem, was neceſ- 
fly framed to expreſs a particular offence; ſince no other 
wd in being, occidere, interficere, necare, or the like, was 
ficient to expreſs the jutention of the criminal, or quo animo 
lie act was perpetrated 3 and therefore by no means came up 
o the notion of murder at preſent entertained by our law 3 
xz, a killing with malice aforethought. h 


ASIMILAR neceſſity, to this produced a ſimilar effect at 
hyꝛantium, when the Roman laws were turned into Greek 
fr the uſe of the oriental empire: for, without any regard 
vAttic elegance, the lawyers of the imperial courts made no 
(ruple to tranſlate fidei-cummiſſarios, pd:ixoupocapec(p) 3 cu- 
hie bicuum, K8CEKAE0v (q) 3 filtum- Familias, maids pAmNac (r) 3 
udium, perudion (S); compromiſſum, noyarpooroy (t) 3 rewe- 
atia et obſequium, peveeerria nai ofoexgios (u); and the like. 
They ſtudied more the exact and preciſe import of the 
yords, than the neatneſs and delicacy of their cadence. 
And my accademical readers will excuſe me for ſuggeſting, 
fat the terms of the law are not more numerous, more 
mcouth, or more difficult to be explained by a teacher, 
lan thoſe of logie, phyſics, and the whole circle of Ariſtotle's 
ſiloſophy, nay even of the politer arts of architecture 
ad its kindred ſtudies, or the ſcience of rhethoric itſelf. 
ir Thomas More's famous legal queſtion () contains in it 
Ithing more difficult, than the definition which in his 


Os time 


(p) Nev. 1. c. 1. q) New. 8. edi&. Conſtanlinep. ( 1) Now, 
7 „ 1 (s) Ibid. c. 8. (t) Now. 82. c. 11. (u) New, 
e. 2. () See pag. 149. | 


the groundwork of all natural knowledge ; that it is « neq 


„ bus ens determmatur ;” or its ſubſequent explanation 
Adrian Heereboord, who aſſures us (x), that © materiapri 


ce glicem efſentiam : eſt tamen ens, et quidem ſubſtantia, licet 
| 7 


technical phraſes, ſtands upon the ſame footing with oth 


its firſt introduction, till the ſubverſion of our antient conf 
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time the philoſophers currently gave of their materia prinil 


cc quid, neque quantum, eq ue quale, neue aliquid corum 705 


«6 nom eft corpus, neque per. formam corporeitatis, neque per if 


ce completa ; habetque actum ex ſe entitativum, et ſimul ft p 
tc tentia ſubjeFiva.” The law therefore, with regard toi 


ſtudies, and requeſts only the ſame indulgence, 
THis technical Latin continued in uſe from the time 


tution under Cromwell; when, among many other innoy! 
tions in the law, ſome for the better and ſome for the wor 
the language of our records was altered and turned into Ei 
ghſh. But, at the reſtoration of king Charles, this novel 
was no longer countenanced ; the practiſers finding it ve 
difficult to expreſs themſelves fo conciſely or ſignificantly 
any other language but the Latin. And thus it continu 
without any ſenſible inconvenience till about the year 1738 
when it was again thought proper that the proceedings at la 
ſhould be done into Engliſh, and it was accordingly fo ordet 
ed by ftatute 4 Geo. II. c. 26. This was done, in order 
the common people might have knowledge and underſtandiſ 
of what was alleged or done for and againſt them in the pn 
ceſs and pleadings, the judgment and entries in a cauſe. Whig 
purpoſe I know not how well it has anſwered ; but am apt 
fuſpect that the people are now, after many years expe 
ence, altogether as ignorant in matters of law as before. q 
the other haud, theſe inconveniences have already ariſen fro 
the alteration ; that now many clerks and attorneys are hard 
able to read, much leſs to underſtand, a record even of 
modern a date as the reign of George the firſt. Andith 


much enhanced the expence of all legal proceedings: for ſuſ 
N 


(x) Philoſeph. natural. c. 1. F. 18, &c, 
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ke practiſers are confined (for the ſake of the ſtamp duties, 
hich are thereby conſiderably encreaſed) to write onl a ſtated 
under of words in a ſheet ; and as the Engliſh language, 
krough the multitude of its particles, is much more verboſe 

kn the Latin; it follows that the number of ſheets mult be 

y much augmented by the change (y). The tranſlation | 
lb of technical phraſes, and the names of writs and other 

noceſs, were found to be fo very rid.culous (a writ of 
pris, quare impedit, fieri facias, haveas corpus, and the reſt, 
ot being capable of any Englith dreſs with any degree of feri- 
wſheſs that, in two years time a new act was obliged. to be 
made, 6 Geo. II. c. 14, which allows all technical words to 
ontinue in the uſual language, and has thereby almoſt de- 
fated every beneficial purpoſe of the former ſtatute, _ 


WHAT 1s ſaid of the alteration of language by the ſtatute 
4Geo, II. c. 26. will hold equally ſtrong with reſpect to the 
xrohibition of uſing the antient immutable court hand in writ- 
ng the records or other legal proceedings; whereby the read - 
ng of any record that is forty years old is now become the 
object of ſcience, and calls for the help of an antiquarian. 


but that branch of it, which forbids the uſe of abreviations, 


tems to be of more ſolid advantage, in delivering ſuch pro- 
dings from obſcurity : according to the precept of Juſti- 
man (2); © ze per ſcripturam aliqua fiat in poſterum dubitativ, 
* jubemus nom per fighrum captiones et compendioſa aenigmata 
" quſelem codicis textum conſcribi, ſed per literarum conſequen- 
"Ham explanari concedimus. But, to return to our demurrer. 


When the ſubſtance of the record is completed, and copies 
re delivered to the judges, the matter of law, upon which the 
lemurrer is grounded, is upon ſolemn argument determined b y 
the court, and not by any trial by jury; and judgment is 

| there- 

) For inſtance, thefe three words, «* ſecundum formam ſtatuti," 


+ ay converted into teven, * according to the form of the ſta- 
Ke," (2) De concept. digeſt, §. 13. 
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thereupon accordingly given. As, in an action of treſpaſſ 
if the defendant in his plea confeſſes the fact, but juſtifies 
cauſa venationis, for that he was hunting; and to this tif 
- plaintiff demurs, that is, he admits the truth of the ple 
but denies the juſtification to be legal : now, on arguing thi 
demurrer, if the court be of opinion, that a man may nd 
" juſtify treſpaſs in hunting, they will give judgment for thi 
plaintiff; if they think that he may, then judgment is give 
for the defendant, Thus is an iffue in law, or demurret 


diſpoſed of. 
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AN iſſue of fact takes up more form and preparation t 
ſettle it; for here the truth of the matters alleged muſt h 
folemaly examined in the channel preſcribed by law. T 
which examination, of facts, the name of trial is uſuall 
confined, which will be treated of at large in the two fuc 
ceeding chapters. | | 


t fo] 


CHAPTER THE TWENTY SECOND, 


E THE SEVERAL SPECIES oF TRIAL. 


on uncertainty of legal proceedings is a notion ſo ge- 
nerally adopted, and has fo long been the ſtanding 
me of wit and good humour, that he wh o ſhould attempt 
nrefute it, would be looked upon as a man, who was either 
iapable of diſcernment himſelf, or elſe meant to impoſe 


non others, Vet it may not be amiſs, before we enter upon 


ke ſeveral modes whereby certainty is meant to be obtained 
your courts of juſtice, to enquire a little wherein this uncer- 
uty, ſo frequently complained of, conſiſts; and, to what 
uſs it owes its original. 


IT hath ſometimes been ſaid to owe its original to the num- 
of our municipal conſtitutions, and the multitude of our 
lical deciſions (a); which occaſion, it is alleged, abun- 


lace of rules that militate and thwart with each other, as the 


atments or caprice of ſucceſſive legiſlatures and judges, 
we happened to vary. The fact, of multiplicity, is al- 
med; and that thereby the reſearches of the ſtudent are 
adred more difficult and laborious : but that, with proper 
fry, the reſult of thoſe enquiries will be doubt and 
ciion, is a conſequence that cannot be admitted. Peo- 
re apt to be angry at the want of ſimplicity in our 
; they miſtake variety for confuſion, and complicated 
tes for contradiftory. T hey bring us the examples of 


arbitrary 


i dee the Preface to Sir John Davie's reports; ; wherein many of 
allowing toz ĩcks are diſcuſſed more at large. 
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and modern Switzerland; and unreaſonably require the ſan 


either right or injury, and of conſequence are entitled to! 


arbitrary governments, of Denmark, Muſcovy and Prufſ; 
of wild and uncultivated nations, the ſavages of Africa, a 
America; or of narrow domeſtic republicks, in antient Greef 


paucity of laws, the ſame conciſeneſs of practice, in a natic 
of freemen, a polite and commercial people, and a populo 
extent of territory. 


IN an arbitrary, deſpotic government, where the land 
are at the diſpoſal of the prince, the rules of ſucceſſion, 6 
the mode of enjoyment, mult depend upon his will and ple 
ſure. Hence there can be but few legal determinations ri 
lating to the property, the deſcent, or the conveyance @ 
real eſtates; and the ſame holds in a ſtronger degree wit 
regard to goods and chattels, and the contracts relati 
thereto. Under a tyrannical ſway trade muſt be continually 
jeopardy, and of conſequence can never be extenſive: t 
therefore puts an end to the neceſſity of an infinite number 
rules, which the Engliſh merchant daily recurs to for adjuſt 
commercial differences. Marriages are there uſually co 
tracted with ſlaves; or at leaſt women are treated as ſuc 
no laws can be therefore expected to regulate the rights 
dower, jointures, and marriage ſettlements. Few alſo 
the perſons who can claim the privileges of any laws: t 
bulk of thoſe nations, wiz. the commonalty, boors, or pe 
ſants, being merely villeins and bondmen. Thoſe are thei 
fore left to the private coercion of their lords, are eſteem 
(in the contemplation of theſe boaſted legiſlators) incapabic 


redreſs. We may ſee, in theſe arbitrary ſtates, how large 
field of legal conteſts is already rooted up and deſtroyed. 0 


AGAIN; were we a poor and naked people, as the ſavages 
America are, ſtrangers to ſcience, to commerce, and the arts 
well of convenience as of luxury, we might perhaps be ce 
tent, as ſome of them are ſaid to be, to re fer all diſputes to 


next man we met upon the road, and fo put a ſhort end to eve 
cont 
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mtroverſy. For in a ftate of nature there is no room for 


kite, the fewer they will have occaſion for. When the peo- 
e of Rome were little better than ſturdy ſhepherds or herdſ- 
nen, all their laws were contained in ten or twelve tables: 
hut as luxury, oliteneſs, and dominion increaſed, the civil 
bw increaſed” in the ſame proportion, and ſwelled to that 
ming bulk which it now occupies, though ſucceſſively 
ned and retrenched by the emperors Theodoſius and Juſti- 
Wan, | 


Is like manner we may laftly obſerve, that, in petty ſtates 
nd narrow territories, much fewer laws will ſuffice than in 
uge ones, becauſe there are fewer objects upon which the 
ius can operate. The regulations of a private family are 
bort and well Known; thoſe of a prince's houſhold are ne- 
earily more various and diffuſe. 


Tir cauſes therefore of the multiplicity of the Engliſh 
bus are, the extent of the country which they govern; the 
ommerce and refinement of its inhabitants; but, above all, 
he liberty and property of the ſubjedt. Theſe will naturally 
Feduce an infinite fund of diſputes, which muſt be termina- 
ad in a judicial way: and it is eſſential to a free people, that 
lice determinations be publiſhed and adhered to; that their 
Foperty may be as certain and fixed as the very conſtitution 
af their ſtate. For though in many other countries-every 
ting is left in the breaſt of the judge to determine, yet with 
he is only to declare and pronounce, not to make or new- 
mdz, the law. Hence a multitude of deciſions, or caſes ad- 
udged, will ariſe ; for ſeldom will it happen that any one rule 
vll exactly ſuit with many caſes. And in proportion as the 
kcitions of courts of judicature are multiplied, the law will 
be loaded with decrees, that may ſometimes (though rarely) 
nerfere with each other: either becauſe ſucceeding judges 
may not be apprized of the prior adjudication ; or becauſe 
they may think differently from their predeceſſors; or be- 
auſe the ſame arguments did not occur formerly as at pre- 

| | ſent; 


municipal laws z and the nearer any nation approaches to that 
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' ſent; or, in fine, becauſe of the natural imbecility and im 


| ever this happens to be the caſe in any materia] point, 


frequently does, intervene to remove the doubt; and, uy 


_ certainty may have been gleaned from our records, or report 


perfection that attends all human proceedings, But, wher 


legiſlature is ready, and from time to time both may, ; 


due deliberation had, determines by a declaratory n hc 
the law ſhall be held for the future, 


1 inſtances therefore of contradiction or ur 


muſt be imputed to the defects of human laws in gener: 
and are not owing to any particular ill conſtruction of the Er 
gliſh ſyſtem. Indeed the reverſe is moſt ſtrictly true. Tt 
Engliſh law is leſs embarraſſed with inconſiſtent reſolution 
and doubtful queſtions, than any other known ſyſtem of t 
ſame extent and the fame duration. I may inſtance in ti 
civil law: the text whereof, as collected by Juſtinian and h 
agents, is extremely voluminous and diffuſe; but the ic 
comments, obſcure gloſſes, and jarring interpretations grafts 
thereupon by the learned juriſts, are literally without numbe 
And theſe gloſſes, which are mere private opinions of ſchc 
laſtic doctors (and not, like our books of reports, judici 
determinations of the court) are all of authority ſufficient t 
be vouched and relied on; which muſt needs breed great d 
traction and confuſion in their tribunals. The ſame may 
ſaid of the canon law; though the text thereof is not of h- 
the antiquity with the common law of England ; and thoug 
the more antient any ſyſtem of laws is, the more it is liab 
to be perplexed with the multitude of judicial decrees. Whal 
therefore a body of laws, of ſo high antiquity as the Engliſ 
is in general ſo clear and perſpicuous, it argues deep wildot 
and forefight in ſuch as laid the foundations, and great c: 
and circumſpection, in ſuch as have built the ſuperſtructure 


Bur is not (it will beaſked) the multitude of lawſuits, whuc 
we daily ſee and experience, an argument againſt the elearne 


and certainty of the law itſelf ? By no means: for among i 
vario 


0 22. Wkewes!. 329 
nous diſputes and controverſies, which are daily to be met 


r very few ariſe from obſcurity in the rules or maxims of 
u. An action ſhall ſeldom be heard of, to determine a 
tion of inheritance, unleſs the fact of the deſcent be con- 
werted, But the dubious points, which are uſually agita- 
xl in our courts, ariſe chiefly from the difficulty there is of 
{raining the intentions of individuals, in their ſolemn diſ- 
tions of property; in their contracts, conveyances, and 
thments. It is an object indeed of the utmoſt importance 
athis free and commercial country, to lay as few reſtraints 
zpoſible upon the transfer of poſſeſſions from hand to hand, 
r their various deſignations marked out by the prudence, 
myenience, or neceſſities, or even by the caprice, of their 
(mers: yet to inveſtigate the intention of the owner is fre- 
pently matter of difficulty, among heaps of entangled con- 
ances or wills of a various obſcurity. The law rarely 
kitates in declaring its own meaning: but the judges are 
quently puzzled to find out the meaning of others. Thus 
te powers, the intereſt, the privileges, and properties of a 


nd preciſely ſettled by law: but, what words in a will ſhall 
wſtitute this or that eſtate, has occaſionally been diſputed 
r more than two centuries paſt; and will continue to be 
liputed as long as the careleſsneſs, the ignorance, or ſingu- 
nty of teſtators ſhall continue to cloth their intentions in 
wk or new-fangled expreſſions. 


zur, notwithſtanding ſo vaſt an acceſſion of legal contro- 
ries, ariſing from ſo fertile a fund as the ignorance and 
Mlfulneſs of individuals, theſe will bear no compariſon in 
nt of number to thoſe which are founded upon the diſho- 
ky, and dſingenuity of the parties: by either their ſug- 
ling complaints that are falſe in fact, and thereupon 
nnging groundleſs actions; or by their denying ſuch facts 
are true, in ſetting up unwarrantable defences. Ex facto 
Flur Jus: if therefore the fact be perverted or miſ-repre- 
fied, the law which ariſes from thence will unavoidably 
kurjuſt or partial, And, in order to prevent this, it is ne- 

| ceſſary 


ich in the courſe of legal proceedings, it is obvious to obſerve 


mant for life, and a tenant in tail, are clearly diſtinguiſned 
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ceſſary to ſet right the fact, and eſtabliſh the truth ct 
tended for, by appealing to ſome mode of probation or | 


which the law of the country has ordained for a criterion 
truth and falſhood. 


| TaEtsE modes of probation or trial form in every civil 
country the great object of judicial deciſions. And exye 
ence will abundantly ſhew, that above a hundred of 4 
lawſuits ariſe from diſputed facts, for one where the lay 
doubted of. About twenty days in the year are ſufficient 
Weſtminſter- hall, to ſettle (upon ſolemn argument) every 
murrer or other ſpecial point of law that ariſes through 
the nation: but two months are annually ſpent in decidi 
the truth of facts, before ſix diftin& tribunals, in the ſeve 
circuits of England; exclufive of Middleſex and Lond. 
which afford a ſupply of cauſes much more than "quench 
to any two of the __ circuits, 


TRIAL then is the examination of the matter of fa& in 
ſue ; of which there are many different ſpecies, according 
the difference of the ſubject, or thing to be tried: of 
which we will take a curſory view in this and the ſubſequg 
chapter. For the law of England fo induſtrioufly endeavo 
to inveſtigate truth at any rate, that it will not confine it 
to one, or to a few, manners of trial; but varies its exan 
nation of facts according to the nature of the facts the 
ſelves: this being the one invariable principle purſued, til 
as well the beſt method of trial, as the beſt evidence up 
that trial, which the nature of the caſe affords, and no othe 
ſhall be admitted in the Engliſh courts of a 


THE ſpecies of trials in civil caſes are ſeven, By recori 
by inſpection, or examination; by certificate ; by evitue 
by wager of battle; by wager of law ; and by jury- 


I. Fix sT then: of the trial by record. This is only uſed 


one particular inſtance: and that is where a matter of a 
plead 
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ded in any action, as a fine, a judgment, or the like; 
the oppoſite party pleads }; 2» nul tiel record, that there is 
uch matter of record exiſting : upon this, iſſue is tendered 
pd joined in the following form, and this he prays may 
bhe enquired of by the record, and the other doth the like; 
ud hereupon the party pleading the record has a day given 
kn to bring it in, and proclamation is made in court for 
in to © bring forth his record or he ſhall be condemned; 
id, on his failure, his antagoniſt ſhall have judgment to * 
mer. The trial therefore of this iſſue is merely by the re- 
ud; for, as fir Edward 5 (b) obſerves, a record or en- 
ment is a monument of ſo high a nature, and importeth 
g ilelf ſuch abſolute variety, that if it be pleaded that there 
uo ſuch record, it ſhall not receive any trial by witneſs, 
wy, or otherwiſe, but only by itſelf, Thus titles of nobi- 
Ir, as whether earl or no earl, baron or no baron, ſhall be 
id by the king's writ or patent only, which is matter of 
cord (c). Alſo in caſe of an alien, whether alien friend 
enemy, ſhall be tried by the league or treaty between his 


ind alſo, whether a manor be held in antient demeſne 
not, ſhall be tried by the record of * in the king's 


nchequer. 
II. TRIAL by inaſpection, or examination, is when for the 


ter the principal queſtion, or ariſing collaterally out of it, 
Iit being evidently the object of ſenſe, the judges of the 
urt, upon the teſtimony of their own ſenſes, ſhall decide 


dre of a queſtion is matter of ſuch obvious determination, it 
rot thought neceſſary to ſummon a jury to decide it; who 
e properly called in to inform the conſcience of the court 
h reſpect of dublous facts: and therefore when the fact, 

m its nature, muſt be evident to the court, either from 
lar demonſtration or other irrefragable proof, there the 
i departs from its uſual reſort, the verdict of twelve men, 
and 


(0) 1 Init. 117, 260. (e) 6 Rep. 83. (d) 9 Rep. 3r. 


brereizn and ours; for every league or treaty is of record (d). 


rater expedition of a cauſe, in ſome point or iffue being 


de point in diſpute, For, where the affirmative or nega- 
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. and relies on the judgment of the court alone. As in cg 


332 PRIVATE Book! 


a ſuit to reverſe a fine for non- age of the cognizor, or to 
aſide a ſtatute or recognizance entered into by an infant; hd 
and in other caſes of the like ſort, a writ ſhall iſſue to 
ſheriff (e), commanding him that he conſtrain the ſaid pe 
to appear, that it may be aſcertained by the view of his! 
dy by the king's juſtices, whether he be of full age or n 
* ut per aſpectum corporis ſui conftare poterit juſticiariis mſi 
« f praedictus A fit plenae aetatis, necne (f).“ If howe 
the court has, upon inſpection, any doubt of the age of 
party, (as may frequently be the caſe) it may proceed to talf 
proofs of the fact; and, particularly, may examine the 
fant himſelf upon an oath of voir dire, veritatem dicere, t| 
is, to make true anſwer to ſuch queſtions as the court ſh 
demand of him : or the court may examine his mother, 
god-father, or the like (g). 


In like manner if a defendant pleads in abatement of t 
ſuit that the plaintiff is dead, and one appears and calls hit 
ſelf the plaintiff, which the defendant denies; in this c. 
the judges ſhall determine by inſpection and examinatiq 
whether he be the plaintiff or not (h). Alſo if a man 
found by a jury an idiot a nativitate, he may come in pt 
ſon into the chancery before the chancellor, or be broug 
there by his friends, to be inſpected and examined, w 
ther ideot or not: and if, upon ſuch view and enquiry, it: 
pears he is not fo, the verdict of the jury, and all the p 
ceedings thereon, are utterly void and inſtantly of no effect ( 


ANoTHER inſtance in which the trial by inſpection may 
uſed, is when, upon an appeal of maihem, the iſſue joined 
whether it be maihem or no maihem, this ſhall be decided 
the court upon inſpection; for which purpoſe they may call 


i 8 lent 

(e) 9 Rep. 3t. (f) This queſtion of non-age was forme! 
according to Glanvil, (I 13. c. 15.) tried by a jury of eight me 
though now it is tried by inſpeQtion. (g) 2 Roll, Abr. 5] 
(k) 9 Rep. 39. (i) Id. 31. 
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ſitance of ſurgeons (j). And, by analogy to this, in an 
wn of treſpaſs for maihem, the court, (upon view of ſuch 
em as the plaintiff has laid in his declaration, or which 
ztified by the judges who tried the cauſe to be the ſame 
128 given in evidence to the jury) may increaſe the da- 
; at their own diſcretion (x); as may alſo be the caſe up- 
new of an atrocious battery (I). But then the battery 
| likewiſe be alleged ſo certainly in the declaration, that 
my appear to be the ſame with the battery inſpected. 


uso, to aſcertain any circumſtances relative to a particu- 


by the court. Thus, upon a writ of error from an infe- 
court, that of Lynn, the error aſſigned was, that the 
{ment was given on a Sunday, it appearing to be on 26 
ary, 26 Eliz. and upon inſpection of the almanacks of 
t year it was found that the 26th of February in that year 


l and that a trial by a jury was not neceſſary, although 
ms an error in fact; and fo the judgment was reverſed. 
But, in all theſe aides, the judges, if Wey © conceive a 
abt, may order it to be tried by jury. 


ll. Tas trial 5 certificate 1s allowed in ſuch caſes, where 
eridence of the perſon certifying 1s the only proper crite- 


out of the cognizante of the court, the judges muſt rely 
tte ſolemn averment or information of perſons in ſuch a 


of the truth. As therefore ſuch evidence (if given to a 
7) muſt have been conclufive, the law, to ſave trouble 
fcrcuity, permits the fact to be determined upon ſuch 
Whcate mer ely. Thus, 1. If the iſſue be whether A was 
nt with the king in his army out of the realm in time 
war, this ſhall be tried (n) by the certificate of the 
mareſchal 


J Roll. Abr. 578. (k) 1 Sid. 108. (1) Hardr. 408. 
) Cro. Eliz. 2279. (un) Litt. §. 102, 


ay paſt, it hath been tried by an inſpection of the alma- 


nof the point in diſpute. For, when the fact in queſtion 


ton, as affords them the moſt clear and competent know- 


hh 


tally fell upon a Sunday : this was held to be a ſufficient _ 
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mareſchal of the king's hoſt in writing under his ſeal, wh 
ſhall beſent to the juſtices. 2. If, in order to avoid an , 
lawry, or the like, it was alleged that the defendant was 
priſon, ultra mare, at Bourdeaux, or in the ſervice of f 
mayor of Bourdeaux, this ſhould have been tried by the c 
Lificate of the mayor; and the like of the captain of Cal 
(o). But, when this was law (p), thoſe towns were under 
dominion of the crown of England. And therefore, byaj 
rity of reaſon, it ſhould now hold that in ſimilar caſes, 3 

ſing at Jamaica or Minorca, the trial ſhould be by certific 
from the governor of thoſe iſlands. We alſo find (q) 
the certificate of the queen's meſſenger, ſent to ſumm 
home a peerefs of the realm, was formerly held a ſuffici 
trial of the contempt in refuſing to obey ſuch ſummons, 
For matters within the realm: the cuſtoms of the city 
Londen ſhall be tried by the certificate of the mayor? 
aldermen, certified by the mouth of their recorder (r); 
on a ſurmiſe from the party alleging it, that the cuſtW= 
ought to be thus tried: elſe it muſt be tried by the coun 
(s). As, the cuſtom of diſtributing the effects of freemen. 
ceaſed; of enrolling apprentices; or that he who is free 
one trade may uſe another; if any of theſe, or other ſimil 
points come in iſſue. But this rule admits of an exceptit 
where the corporation of London is party, or intereſted, 
the ſuit; as in an action brought for a penalty inflicted 
the cuſtom: for there the reaſon of the law will not end 
ſo partial a trial; but this cuſtom ſhall be determined b 
jury, and not by the mayor and aldermen, certifying by | 
mouth of their recorder (t). 4. In ſome caſes, the ſherif 
London's certificate ſhall be the final trial: as if the iſſue 
whether the defendant be a citizen of London or a foreigt 
(v), in caſe of privilege pleaded to be ſued only in thec 
courts. Of a nature ſomewhat ſimilar to which 1s thet 
of the privilege of the univerſity, when the chancellor cla 


cognizance of the cauſe, becauſe one of the parties is a 
yiles 


(o) 9 Rep. 31. (p) 2 Roll. Abr. 383. (4d), Dyer" 
8 (r) Co. Litt. 74. 4 Burr. 248. (s) Bro. Abr. 1. 
f (t) Hob. 85, (v) Co, Litt. 74. 
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ed perſon. In this caſe, the charters, confirmed by a& 
lament; direct the trial of the queſtion, whether a 
eged perſon or no, to be determined by the certificate 
notification of the chancellor under ſeal ; to which it 
palſo been uſual to add an affidavit of the fat: but if 

tics be at iſſue between themſelves, whether A is a 
nber of the univerſity or no, on a plea of privilege, the 
{hall be then by jury, and not by the chancellor's certi- 
Eu); becauſe the charters direct only that the privilege 
llowed on the chancellor's certificate, when the claim of 
nizance is made by him, and not where the defendant 
elf pleads his privilege, ſo that this muſt be left to the 
Inary courſe of determination. 5. In matters of eccleſia- 
ll juriſdiftion, as marriage, and of courſe general ba- 
h, and alſo excommunication, and orders, theſe, and 
like matters, ſhall be tried by the biſhop's certificate. 
As if he pleaded in abatement, that the plaintiff 1s ex- 
municated, and iſſue is joined thereon; or if a man 
ms an eftate by deſcent, and the tenant Meyes the de- 
ant to be a baſtard ; or if on a writ of dower the heir 
dls no marriage; or if the iſſue in a quare impedit be, 
ter or no the church be full by inſtitution ; all theſe be- 
matters of mere eccleſiaſtical cognizance, ſhall be tried 
ertificate from the ordinary, But in an action on the 
fir calling a man baſtard, the defendant having pleaded 
aftfication that the plaintiff was really ſo, this was di- 
kd to be tried by a jury (x): becauſe, whether the plam-' 
® found either a general or ſpecial baſtard, the juſtifica- 
will be good: and no queſtion of ſpecial baſtardy ſhall 
ned by the biſhop's certificate, but by a jury (y). For 
trial baſtard is one born, before marriage, of parents 
iterwards intermarry : which is baſtardy by our law, 
wh not by the ecclefiaſtical. It would therefore be im- 
er to refer the trial of that queſtion to the biſhop; who, 
cler the child be born before or after marriage, will be ſure 

| to 


1 Roll Abr. 683, (w) Co, Litt. 74 (x) Hob. 179. 
Yer. 79, 
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to return or certify him legitimate (2). Ability of a clerk y 
ſented (a), admiſſion, inſtitution, and deprivation of a ce 
ſhall alſo be tried by certificate from the ordinary or met 
politan, becauſe of theſe he is the moſt competent judge (1 
but induction ſhall be tried by a jury, becauſe it is a ma 
of public notoriety (c), and is likewiſe the corporal inye 
ture of the temporal profits. Re/ignation of a benefice n 
be tried in either way (d) ; but it ſeems moſt properly to 
within the biſhop's cognizance. 6. The trial of all cuſt 
and practice of the courts ſhall be by certificate from 
proper officers of thoſe courts reſpectively; and, what 
turn was made on a writ by the ſheriff or under-ſhe 
ſhall be only tried by his own certificate (e). And thus m 
for thoſe ſeveral iſſues, or matters of fact, yay are pr 
to be tried by certificate, 


IV. A FOURTH ſpecies of. trial 1s that by witneſs, 
tefles, without the intervention of a jury. This is the 
method of trial known to the civil law; in which the ju 
is left to form in his own breaſt his e upon the c 
of the witneſſes examined: but it is very rarely uſed in 
law, which prefers the trial by jury before it in almoſt ei 
inſtance. Save only, that when a widow brings a wri 
dower, and the tenant pleads that the huſband is not de 
this, being looked upon as a dilatory plea, is, in favo 
the widow and for greater expedition, allowed to be tried 
witneſſes examined before the judges: and fo, faith Finch 
ſhall no other caſe in our law. But fir Edward Coke 
mentions ſome others : as, to try whether the tenant in a 
action was duly fummoned, or the validity of a challeng 
a juror: ſo that Finch's obſervation muſt be confined to 
trial of direct and not collateral iſſues. And in every 
fir Edward Coke lays it down, that the affirmative mul 
. by two witneſſes at the leaſt, 25 


(a) See introd, to the great charter, edit. Oxon. ſub. ann 1 
(a) See book I. ch, 11, (b) 2 Inſt. 632. Show, Parl. c 
(c) Dyer. 229. (d)'2 Roll. Abr. 583. (e) 9 Rep 
{ff} L. 43. G@uJlhbtF eo 
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v. Tus ee, wiat'i is FP gie a but 
rh diſuſed ; though ſtill in force if the parties chuſe to 
vide by it; I mean the trial by auer. battel. This ſeems 
have owed its original to the military ſpirit of our anceſtors, 
ined to a ſuperſtitious frame of mind: it being in the nature 
n appeal to Providence, under an apprehenſion and hope 
however preſumptuous and unwarrantable, that heaven would 
e the victory to him who had the right. The deciſion of 
its, by this appeal to the God of battels, is by ſome faid 
have been invented by the Burgundi, one of the northern * 
German clans that planted themſelves in Gaul. And it 
rue, that the firſt written injunction of judiciary combats 
kt we meet with, is in the laws of Gundebald, A. D. 501. 
ich are preſerved in the Burgundian code. Yet it does. 
vt ſeem to have been merely a local cuſtom of this or that 
uticular tribe, but to have been the common uſage of all 
lf warlike people from the earlieſt times (h). And it may 
lo ſeem from a paſſage in Velleius Paterculus (j), that the 
me, when firſt they became known to the Romans, 
: want to decide all conteſts of right by the ſword : for 
10 Quintilius Varus endeavoured to introduce among them 
e Roman law and method of trial, it was looked upon (ſays 
&: biltorian) as a ( ovitas inccgnitat diſciplinae, ut ſolita 
"arms decerni jure terminarentur. And among the antient 
ths in Sweden we find the practice of judiciary duels eſta · 
liked upon much the ſame footing as they OY = 
Ju own country (0) 


Tars trial was introduced into England, among other Nor- 
kncuſtoms, by William the Conqueror; but was only uſed in 
re caſes, one military, one criminal, and the third civil. 

e firſt in the .court-martial, or court of chivalry and honour | 
): the ſecond in appeals of felony (I), of which we ſhall 
jak in the next book: and the third upon ifſue joined in 2 

Vor. III. T - P writ 


{1 Sel. of duels, c. . ( i! 2.c,118, (i) Sternh. de 
yt Sucon J. 1 6 7 (k) C Co. Litt. 261. (1) 2 Hawk. P. C. 45. 
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VUrit of right, the laſt and moſt ſolemn deciſion of real p 
perty. For in writs of right the Jus proprietatis,' which 
frequently a-matter of difficulty, is in queſtion; but ol 
real actions being merely queſtions | of the jus | poſeſſn 
on which are uſually more plain and obvious, our anceſtors 
= notin them appeal to the deciſion of providence, ' Anoth 
: pretext for allowing it, upon theſe final writs of right, 
alſo for the ſake of ſuch claimants. as might have the 
right, but yet by the death of witneſſes or other defect of e 
dlience be unable to prove it to a jury. But the moſt curio 
reaſon of all is given in the mirror (m), that it is allowab 
upon warrant of the combat between David for the people 
Iſrael of the one party, and Goliah of the Philiſtines of ü 
other party: a reaſon, which pope Nicholas I. very ſeriou 
decides to be inconcluſive (n). Of battle therefore on aw 
of right (o) we are now to ſpeak ; and although the writ 
right itſelf, and of courſe this trial thereof, be at preſent dif 
uſed ; yet, as it is law at this day, it may be matter of cu 
olity, at leaſt, to enquire into the forms of this proceeding 
as we may gither them n antient authors 0 p). | 
THE laſt triad. by buttel : that was joined in a (oi fu 
(though there was afterwards one in the court of chivalry 
the reign of Charles the firſt (q); and another tendered, bull. 
not joined, in a writ of right upon the northern circuit 
1638) was in the thirteenth year o queen Elizabeth, as re 
ported by fir James Dyer (r), and was held in Tothill field 
Weſtminſter, ** 0x fine magna juris conſultbrum pertirbation. Wl. 
faith fir Henry Spelmam (s), who was himſelf a witnels o 
the ceremony. The form, as appears from the e befo 
cited, iS as N 


* 5% 
9 1888 


1 HEN the tenant in a writ of chi pleads the ge iſ 
vi. WE he hath more refight to hold, than the e hat zn. 


24 4 * 
(m) c. 3. F. 23. (n) * part. 2. cauſ. 2. 9. 5. . 2 
e No. 1. 8 85 (p) Glanvil. J. 2. c. 3 Vet. nat. bre 
fol. 2. New. Narr. tit. Droit patent. fol. 231. (edit. 1634.) Year 
43 79 Edeo. II. 12. Finch. L. 421. Dyer. 301. 2 Inſt. 247 
(4) Ruſn w. coll. vol. 2. part. 2. fol. 112. (x) 301. ( 
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recover; and offers to prove it by the body of his cham- 
m which tender is accepted by the demandant; the tenant 
te itt place muſt produce his champion, who, by throw- 
-down his glove as a gage or pledge, thus wages or ſtipu- 
les battel with the champion of the demandant; who, by 
king up the gage or glove, ſtipulates on his part to accept 
e challenge. The reaſon why it is waged: by champions, 
a not by the parties themſelves, in civil actions, 1s becauſe, 
{ay party to the ſuit dies, the ſuit muſt abate and be at an 
ad for the preſent; and therefore no judgment could be 
men for the lands in queſtion, if either of the parties were 
kin in battel (t): and alſo that no perſon might claim an 
wmption from this trial, as was allowed in criminal caſes, 
gere the battel was waged in perſon.  _ . 


0 


APIECE of ground is then in due time ſet out, %of ſicty 
t ſquare, encloſed with liſts, and on one fide a court erected 
hr the judges of the court of common pleas, who attend 
kere in their ſcarlet robes 3 and alſo a bar is prepared for the 
arned ſerjeants at law. When the court fits, which ought 
be by ſunriſing, proclamation is made for the parties, and 
ler champions; who are introduced by two knights, and 
xedreſſed in a coat of armour, with red ſandals, barelegged 
bom the knee downwards, bareheaded, and with bare arms 
bthe elbows. The weapons allowed them are only batons, 
r ſtaves, of an ell long, and a four-cornered leather target 3 
b that death very ſeldom enſued this civil combat. In the 
urt military indeed they fought with ſword and lance,. ac- 
ding to Spelman and Ruſhworth ; as likewiſe in France 
aiy villeins fought with the buckler and baton, gentlemen 
med at all points. And upon this, and other circumſtances 
leprefident Monteſquieu (u) hath with great ingenuity not 
aly deduced the impious cuſtom of private duels upon ima- 
mary points of honour, but hath alſo traced the heroic mad- 
es of knight errantry, from the ſame original of judicial 
ambats. But to proceed. | | 
WS WIEN 


0 Co. Litt. 294. Dyverſſte des courts, 304 (u) Sp. L. h. 
th, 0. 20. 22. | 5 


1340 PRIVATE ' Boox 1 
Wren the champions, thus armed with batons, art 
within the liſts or place of combat, the champion of the ten: 
| then takes his adverſary by the hand, and makes oath vi 
the tenemen ts in diſpute are not the right of the demandan 
and the champion of the demandant, then taking the 9 
by the hand, ſwears in the ſame manner that they are; 
that each champion is, or ought to be, thoroughly perſuad i 
of the truth of the cauſe he fights for. Next an oath agai 
| ſorcery and enchantment is to be taken by both the champio 
in this or a ſimilar form; “Hear this, ye juſtices, tha 
* have this day neither eat, drank, nor have upon 
neither bone, ſtone, ne graſs ; nor any inchantmeny, ſo 
| © cery, or witchcraft, whereby the law of God may be ab; 
* ed, or the law of the devil exalted. So help me God at 

4 his ſaints.” 4 


Tus battel is thus begun, and the combatants are bound 
fight till the ſtars appear in the evening : and, if the chan 
pion of the tenant can defend hiniſelf till the ſtars appe: 
the tenant ſhall prevail in his cauſe z for it is ſufficient for hi 
to maintain his ground, and make it a drawn battel, heb 
ing already in poſſeſſion; but, if victory declares itſelf f 
either party, for him is judgment finally given. This vdo 
may ariſe, from the death of either of the champions 
which indeed hath rarely happened ; the whole ceremon 
to ſay the truth, bearing a near reſemblance to certain run 
athletic diverſions, which are probably derived from this 0 
ginal. Or victory is obtained, if either champion prov 
recreant, that is, yields, and pronounces the horrible word 
craven; a word of diſgrace and obloquy, rather than of: 
_ determinate meaning. But a horrible word it indeed 1s 
the vanquiſhed champion: fince, as a puniſhment to him i 
forfeiting the land of his principal by pronouncing that ſham! 
ful word, he is condemned, as a recreant, amittere kberi 
tegem, that is, to become infamous and not be accounted l 


et legalis homo; being ſuppoſed by the event to pen 
| ws 
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worn, and therefore never to be put upon a jury or ad- 
wited as A witneſs in any cauſe, | | : 2 | 


Tyrs is the form of a trial by battel; a trial which the 
nt, or defendant in a writ of right, has it in his election 
| this day to demand; and which was the only deciſion of 
writ of right after the conqueſt, till Henry the ſecond 
{conſent of Parliament introduced the grand aſſiſe (w), a 
mliar ſpecies of trial by jury, in concurrence therewith ; 
ng the tenant his choice of either the one or the other. 
hich example, if diſcountenancing theſe judicial combats, - 
imitated about a century afterwards in France, by an edict 
{Louis the pious, A. D. 1260, and ſoon after by the reſt 
urope. The eſtabliſhment of this alternative, Glanvil, 
bf juſtice to Henry the ſecond, and probably his adviſer - 
rin, confiders as a moſt noble improvement, as in fact it . 
s, of the law (x). | | 


H. A $1X TH ſpecies of trial is by wager of law, vadiatio 
ji, as the foregoing is called wager of battel, vadiatio 
vi; becauſe, as in the former caſe, the defendant gave a 
age, gage, or vadium, to try the cauſe by battel; ſo 
* he was to put in ſureties or adios, that at ſuch a day 
will make his law, that is, take the benefit which the 
has allowed him (y). For our anceſtors conſidered, that 
ke were many caſes where an innocent man, of good cre- 
h might he overborne by a multitude of falſe witneſſes ; 
therefore eſtabliſhed this ſpecies of trial by the oath of 
defendant himſelf : for if he will abſolutely ſwear him- 
not chargeable, and appears to be a perſon of reputation, 
—— . | he 
) Append. No. I. F. 6. (x) Eff autem magna afſiſa regale 
iam beneficium, clementia principis, de conſfilio procerum, po- 
H indultum ;, quo vitae Bo minu m, et ſlatus integritati tam fas 
ler conſulitur, ut, retinende qued quis poſſidet in hbero tene« 
ſell, . duelli caſum declinare poſſint homines ambiguum. Ac 
e contingit, inſperatae ef praematurae mortis ultimum eva- 
f ſupplicium, wel ſaltem perennis infamiae opprobrium illius in- 
bel inverecundi verbi, quod in ere victi turpiter ſonat, conſe- 
"um, Ex geguitate item maxima predita eſt legalis iſta inſtitutio. 
en, quod poſt multas et lengas dilationes vix evincitur per 
lum, per beneficium iſtius cenſtitutionis commedius et acceleratius 


Rutur, (I. 3. c. 7.) y) Co. Lit. 298. 
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he ſhall go free and for ever acquitted of the 5 or och 


cauſe of action. 


Turs method of trial is not only to be found in the cod 
of almoſt all the northern nations that broke i in vpen the RY 
man empire and eſtabliſhed petty kingdoms upon its ruins ( 
but its original may alſo be traced as far back as the Moſaic | 
law. If a man deliver unto his neighbour an afs, or # 
© ox, or a ſheep, or any, beaſt, to keep; and it die, or 
« hurt, or driven away, no man ſeeing it; then ſhall an o:f 
« of the Lord be between them both, that he hath not puth 
« hand unto his neighbour's goods; and the owner of it ſhall 
accept thereof, and he ſhall not make it good (a). 
ſhall likewiſe be able to diſcern a manifeſt reſemblance, b@ 
tween this ſpecies of trial, and the canonical purgation 
the popiſh clergy, when accuſed of any capital crime, T 
defendant or perſon accuſed was in both caſes to make oath WI” 
his own innocence, and to produce a certain number of con 
purgators, who ſwore they believed his oath. Somewhat 
lar alſo to this is the ſacramentum deciſionis, or the yoluntal 
and deciſive oath of the civil law (b); where one of tl 
parties to the ſuit, not being able to prove his charge, offi" 
to refer the deciſion of the cauſe to the oath of his adverſa 
. which the adver ſary was bound to accept, or tender the ſan 
propoſal back again; otherwiſe the whole was taken as coij 
feſſed by him. But, though a cuſtom ſomewhat ſimilar Wi: 
this prevailed formerly in the city of London (c), yet in gen 
ral the Engliſh law does not thus, like the civil,  redut 
"the defendant, in caſe he is in the wrong, to the dilemn 
of either confeſſion or perjury : but is indeed ſo tender 

-permitting the oath to be taken, even upon the —— | 
own requeſt, that it allows it only in a very few caſes; 
in thoſe it has alſo deviſed other collateral remedies wy t 
parties injured, in which the defendant 1s excluded from 
wager of law. | * 


(2) Sp. L. b. 28. c. 13. Stiernhook de jure Suconu m. I. 1, . 
Feud.. I. 1. c. 4. 10. 28. (a) Exod, xxii. 10. (b) Cog, 4. 1. 
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Tye manner of waging and makin g law is this. He that 
Wd, or given ſecurity, to make his law, brings Vith 
Win into court eleven of his neighbours: a cuſtom, which 
ind particularly deſcribed fo early as in the league between 

ra and Gutrum the Dane (d); for by the old Saxon con- 
ton every man's credit in courts of law depended upon 
opinion which his neighbour had of his veracity; Ihe 
adant then, ſtanding at the end of the bar, is admoniſhed 
e judges of the nature and danger of a falſe oath. (e). 
aa if he ill perſiſts, he is to repeat this or the like oath * 
(Hear this, ye juſtices, that I do not owe unto Richard Jones 
the ſum of ten pounds, nor any penny thereof, in manner 
nd form as the ſaid Richard hath declared againſt me. So 
BF bp me God.” And thereupon, his eleven neighbours or 
S:opurgators ſhall avow upon their oaths, that they believe in 
ker conſciences that he ſaith the truth; fo that himſelf muſt 
born de fidelitate and the eleven de credulitate (f). It is 
xd indeed by later authorities (g) that fewer than eleven 
mpurgators will do: but fir Edward Coke is poſitive that 
r muſt be this number; and his opinion not only 
kms founded upon better authority, but alſo upon better rea- 
ar": for, as wager of law is equivalent to a verdict in the 
Wifodant's favour, it ought to be eſtabliſhed by the ſame or 
al teſtimony, namely, by the oath of twelve men. And fo 
feed Glanvil expreſſes it (h), ( jurabit duodecima manu: 
ad in 9 Hen. III. (1) when a defendant in an action of debt 
wed his law, it was adjudged by the court © quod defendat 

e duodecima manu. Thus too, in an author of the age 

Edward the firſt (k), we read, adjudicabitur reus ad 

gem ſuam duodecima manu.” And the antient treatiſe, en- 

ed, dyverfite des courts, exprefily confirms fir Edward 


K's opinion (I). 


P 4 


0 cap. 3. Wilk. LL. Angl. Sox. (e) Ar 682. 

itt. 296. (g) 2 Ventr. 171. (h) J. 1. c. g. 1) 
ub. Abr. f. ley. 78. [k) Hen gha m. magna. G8: (1) IJ. 
nent aver oue luy xi. mayns de jurer oue luy, ſe que ils entende * 


ur conſciens que if 7p vVorer, ( el. 300. edit, 1534. 
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in a former chapter) the defendant was not put to wage h | 
* manifeftam,” (that is, wager of battel) '** nec ad jurame 


| (that is, merely by his count or declaration) «fine 0d 


4 Fi | petens ſeam produxerit, et concordes invenianter, | 


|" Int the old Swediſh or Gothic conſtitution, wager of 1a 
was not only permitted, as it ſtill is in criminal caſes, u 


tiful crop of oaths in all judicial proceedings, * 4 


: Te muſt be however obſerved chat ſo long as the ug, 
continued of producing the ſecta, the ſuit, or witneſſes t 
give probability to the plaintiff's demand, (of which we ſpok 


law, unleſs the ſecta was firſt produced, and their teftimorl 
was found conſiſtent. To this purpoſe ſpeaks magna cart 
c. 28, © Nullus ballivus de cartero ponat aliquem ad lege 


tum, (that is wager of law) fimplici loquela ſua 
ti fidelibus ad hoc indufus.” Which Fleta thus explains (m) 


« reus poterit vadiare legem ſuam contra petentem et contra ſed 
« tam ſuam prolatam; ſed fi ſecta variabilis inueniatur, ext 
c non tenibitur lzgem vadiare contra ſectam illam. It is try 
indeed, that Fleta expreſſly limits the number of compurga 
tors to be only double to that of the ſe#a produced; . ut 
© duos wel tres feftes produxerit ad probandum, oportet qui 
*© dęfenſio fiat per quatuor vel per ſex ; ita quod pro quolibet te 
* duos producat juratores, uſque ad duodecem :* fo that a0 
cording to this doctrine the eleven compurgators were on 
to be produced, but not all of them ſaworn, unleſs the ſe4 
eonfiſted of fx. But, though this might poſſibly be the ru 
till the production of the ſea was generally diſuſed, fin 
that time the duodecima manus ſeems to have been generall 
required (n). TY nos 


leſs the fact be extremely clear againſt the -priſoner (o 
but was alſo abſolutely required in many civil caſes : whit 
an author of their own (p) very juſtly charges as being 
ſource of frequent perjury. This, he tells us, was owl 
to the popiſh eccleſiaſtics, who introduced this method 
purgation from their canon law; and, having ſown a ple 


te 0 


(m) J. 2. c. 63. (o) Bro. A br. t. ley gager. 9. (0) Mod. U 
Hiſt, xxxiii, 22. (p) Stiernhook de jure Su. eonum J. 1. c. 9. 
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| frerwards an ample harveſt of perjuries: for perjuries were 


uniſhed in part by pecuniary fines, payable to the coffers of 


be church. But with us in England wager of law is never 


muired ; and is then only admitted, where an action is 
yought upon ſuch matters as may be ſuppoſed to be privately 


BY tinted between the parties, and wherein the defendant 


my be preſumed to have made ſatisfaction without being 


e to prove it. Therefore it is only in action of debt upon 


inple contract, or for an amercement, in actions of de- 
ine, and of account, where the debt may have been paid, 
te goods reſtored, or the account ballanced, without any 


W idence of either; it is only in theſe actions, I fay, that 


he defendant is admitted to wage his law (q) : ſo that wager 
of law lieth not, when there is any ſpecialty, as a bond or 
ked, to charge the defendant (for that would be cancelled 
f ſatisfied) but when the death groweth by word only. Nor 
(oth it lie in an action of debt, for arrears of an account, ſet- 
fed by auditors in a former action (rj. And by ſuch wager 
flaw (when admitted) the plaintiff is perpetually barred ; 
fr the Jaw, in the ſimplicity of the antient times, preſum- 


«that no one would forſwear himſelf, for any worldly thing 


(3). Wager of law however lieth in a real action, where the 
tnant alleges he was not legally ſummoned to appear, as 
ell as in mere perſonal contracts (t). 3 


A MAN outlawed, attainted for falſe verdi&, or for con- 
hracy or perjury, or otherwiſe become infamous, as bx 
ponouncing the horrible word in a trial by battel, ſhall not 
e permitted to wage his law. Neither ſhall an infant unden 
de age of twenty-one, for he cannot be admitted to his 
a; and therefore, on the other hand, the courſe of juſ- 
tice ſhall ow equally, and the defendant, where an infant 
w plaintiff, ſhall not wage his law. But a feme-covert, _ 
men joined with her huſband, may beradmitted to wage her 
by: and an alien ſhall do it in his ofn language (u). 


TTY 11 


(q) Co. Litt. 295, (r) 10 Rep. 9 (s) Co. Litt. Wa 
0 Finch, | 423. ; (u) Co. Lit, 295, 95 
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his law ; for, by giving him! ſuch credit, the plaintiff hf 
' himſelf borne teſtimony that he is one whoſe character mal 


ſervice; in an action of debt for the wages of ſuch a ſervant 


5 jury with farce is alleged againſt the defendant, is he perf 


IT is moreover a rule, that where a man is compellable pf 
law to do any thing, whereby he becomes creditor to anotheM 
the defendant in that caſe ſhall not be admitted to wage h : 
law : for then it would be in the power of any bad man toruſf 
in debt firſt, againſt the inclmations of his creditors, and af 
terwards to ſwear it away. But where the plaintiff hath of 
ven voluntary credit to the defendant, there he may wag 


be truſted. Upon this principle it is, that in an action d 
debt againſt a priſoner by a gaoler for his victuals, the df 
fendant ſhall not wage his law : for the gaoler cannot refulf 
the priſoner, and ought not to ſuffer him to periſh for wan 
of ſuſtenance. But otherwiſe it is for the board or diet of ; 
man at liberty. In an action of debt brought by an attornef 
for his fees, the defendant cannot wage his law, becauſe thi 
plaintiff is compellable to be his attorney. And fo, if a ſerlf 
vant be retained according to the ſtatute of labourers, 5 Eli: 
c. 4. which obliges all ſingle perſons of a. certain age, an 

not having other viſible means of livelyhood, to go out t 


the maſter ſhall not wage his law, becauſe the plaintiff walf 
compellable to ſerve. But it had been otherwiſe, had thi 
hiring been by ſpecial contract, and not covers, to the (tal 
tute . 


Ix no caſe where a contempt, treſpaſs, deceit, or any in 


mitted to wage his la (x) : for it is impoſſible to preſume h 
has ſatisfied the plaintiff his demand in ſuch caſes, where daf 
mages are uncertain and left to be aſſeſſed by a jury. Nolf 
will the law truſt the defendant with an oath to diſcharg 
himſelf, where the private injury is coupled as it were witli 
a public crime, that of force and violence; which would u 
equivalent to the purgation oath of the civil law, which our 


has fo * rejected. 
ö Encore : 


(wv) Co, Litt. 295. (x) Ibid, Reyes. 186, 
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xc vroxs and adminiſtrators, when charged for the 
dt of the deceaſed, ſhall not be admitted to wage their 
„y): for no man can with a ſafe conſcience wage law of 
mother man's contract; that i is, ſwear that he never entered 
s it, or at leaſt. that he privately diſcharged it. The 
lng alſo has his prerogative; for, as all wager of law im- 
of ports a reflection on the plaintiff for diſhoneſty, therefore 
ere ſhall be no ſuch wager on actions brought by him (z). 
And this prerogative. extends and is communicated to his 
ol {tor and accomptant z for, on a writ of quo minus in the 
cacequer for a debt in a * Rong the defeddant.; is 


full vr allowed to wage his law, (a). | 8 2990) 


Tnus che wager of hoy was never quads but chew 

de defendant bore a fair and unreproachable character; and 
talſo was confined to ſuchcaſes where a debt might be ſup- 
wſed to be diſcharged, or ſatisfaction made in private, 
nithout any witneſſes to atteſt it: and many other prudential 
rftions accompanied this indulgence. But at length it 
nus conſidered, that (even under all its reſtritions) it threw 
too great a temptation. in the way of indigent or profligate 


nen: and therefore by degrees new remedies were introduced, 


yherein no defendant is at liberty to wage his law. So that 
ww no plaintiff need at all apprehend any danger from the 
tardineſs of his debtor's conſcience, unleſs he voluntarily 
cloſes to rely on his adverſary's veracity, by bringing an 
odlolete, inſtead of a modern, action. Therefore one ſhall 
arily hear at preſent of an action of debt brought upon a 
imple contract; that being ſupplied by an action of treſpaſs 
n the caſe for the breach of a promiſe or aſſumpſit; wherein, 
tough the ſpecific debt cannot be recovered, yet damages, 
my, equivalent to the ſpecific debt. And, this being an 
Kon of treſpaſs, no law can be waged therein. So, in- 
lead of an action of detinue to recover the very thing de- 
kined, an action of treſpaſs on the caſe in trauer and con- 


verſion 
0) Finch. L 424. (2) 17d. 425. (a) Co. Litt. 29. 
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 werfion is uſually brought; wherein, Sh the horſe or od] 
ſpecific” chattel cannot be had, yet the - defendant ſhall pa 
damages for the converfion, equal to the value of the chal 
tel ; and for this treſpaſs alſo no wager of law is allowed. 1 
the room of action of account a bill of equity is uſually filedÞ 
wherein, though the defendant anſwers upon his oath, 54 
ſuch oath is not concluſive to the plaintiff; but he ma 
prove every article by other evidence, in contradiction t 
vrhat the defendant has ſworn. So that wager of law is quit 
out of uſe, being avoided by the mode of bringing the action 


but ſtill it is not out of force. And therefore, when a ne 
ſtatute inflicts a penalty, and gives an action of debt for re 


covering it, it is uſual to add, In which no wager of la 
ſhall be allowed: otherwife an hardy delinquent might eſcapf 
any penalty of the law, by ſwearing he had never incurred 
or elſe had n it. 


Tnzsk ſix ſpec ies of trials, that we hav confidered in th 
preſent chapter, are only had in certain ſpecial and eccentri 
cal caſes; where the trial by the country, per Pais, or b 
jury, would not be ſo proper or effectual. In the nex 
chapter we ſhall conſider at large the nature of that princiliiſh;;. 
pal criterion of truth in the law of England. | 


* 
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CHAPTER PHE TWENTY THIRD. 


OF THE TRIAL BY JURY. 


* E ſubje& of our next enquiries will be the nature 
and method of the trial by jury; called alſo the trial 
r pais, or by the country. A trial that hath been uſed time 
kit of mind in this nation, and ſeems to. have been co-eval 
th the firſt civil government thereof. Some authors have 
ulkavoured to trace the original of j juries up as high as the 
tons themſelves, the firſt inhabitants of our iſland; but 
trtain it is, that they were in uſe among the earlieſt Saxon 
ploates,. their inſtitution being aſcribed by biſhop Nicholſon 
) to Woden himſelf, their great legiflator and captain. 
lence it is, that we may find tracet of juries in the laws of 
i thoſe nations which adopted the ſyſtem, as in Ger- 
uny, France, and Italy; who had all of them a tribunal 
poked of twelve good men, ang. true, domi Bom 
fully the vaſals or tenants of the lord, being the equals or 
fas of the parties litigant : and, as the loxd's vaſals judged 
n other in. the lord's courts, ſo the king's. vaſals,, or the 
ds themſelves, j judged each other in, the King's court (b). 

England we find actual mention of them ſo clearly as the 
of king Ethelred, and that not as a pew: invention (o). 
femhook (d) aſcribes the invention of the j Jurys which in 


the 
(a) De jure n p. 12. l) 85. B. b. 3 o. c. 18. 
witul, Ld pii. A. D. 819. c. 2. (c) Wilk. LE. —_ 


. 117. (d) De jure Sueonum. 4 1. c. 4. 
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the Teutonic language is denominated nembda, to Regne 
king of Sweden. and Denmark, who was contemporary wit 
our king Egbert. Juſt as we are apt to impute the inve 
+ tian of this, and ſome other pieces of juridical polity, | 
the ſuperior genius of Alfred the great; to whom, on ac 
count of his having done much, it is uſual to attribut 
every thing: and as the tradition of antient Greece placed t 
the account of their one Hercules whatever atchievement v: 
performed ſuperior to the ordinary proweſs of mankind 
Whereas the truth ſeems to be, that this tribunal was uni 
verſally eſtabliſhed among all the northern nations, and { 
interwoven in their very conſtitution, that the earlieſt a 
counts of the one give us alſo ſome traces of the other. I 
eſtabliſhment however and uſe, i in this iſland, of what da 
ſoever it be, though for a time greatly impaired and ſhaky. ;. 
by the introduction of the Norman trial by battel, was: My 
ways ſo highly eſteemed and valued by the people, that 
conqueſt, no change of government, could ever prevail | 
aboliſh it. In magna carta it is more than once inſiſted « 
as the principal bulwark of our liberties ;' but eſpecially h 
_ chap. 29. that no freeman ſhall be hurt in either his perſe 
or property, © xi/i per legale judicium parium ſuorum vel p 
e Jegem terrae. A privilege which is couched in alm 
the ſame words with that of the emperor Conrad, two hur 
dred years before (e): nemo beneficium ſuum perdat, ni, | 
« cundum conſuetudinem anteceſſorum noftrorum et per judici 
« parium ſuorum.” And it was ever eſteemed, in all cou 


tries, a in, of * higheſt and moſt beneficial nature. 


Bor I will not mifpend the reader's time in fruitleſs enc "y 
miums on this method of trial : but ſhall proceed to the difſeg 
tion and examination of it in all its parts, from whence indee 
its higheſt encomium will ariſe; ; ſince, the more it is ſearche 
into and underſtood, the more it is ſure to be valued. And 
is a ſpecies of knowlege moſt abſolutely neceſſary for eye 
1 in the ah ren as well becauſe he may be ” 
quent 


(e) LL, Lis geb. J. 3. f. 8. J. 4 


Ly called upon to determine in this capacity the rights 
# others, his fellow- ſubjects; as becauſe his own property, 


Wi: liberty, and his life, depend upon maintaining, in its le- 
gl force, the conſtitutional trial by jury. 2 


TRIALS by; jury in civil cauſes are of two 1e extraor- ; 
ry, and ordinary. The extraordinary I ſhall only briefly _ 

int at, and confine the main of my obſervations to that 

fich is more uſual and ordinary. 


Tuꝝ firſt ſpecies of extraordinary trial by jury is that of 
e grand afſiſe, which was inſtituted by king Henry the ſe- 
and in parliament, as was mentioned in the preceding chap- 
x, by way of alternative offered to the choice of the tenant | 
defendant, in a writ of right, inſtead of the barbarous and 
uchriſtian cuſtom of duelling. For this purpoſe a writ de 

wa 2fiſa eligenda is directed to the ſheriff (f), to return 
ur knights, who are to ele& and chooſe twelve others to 
k joined with them, in the manner mentioned by Glanvil; 
lr) who, having probably adviſed the meaſure itſelf, is Hor 
han uſually copious in deſcribing it: and theſe, all together, 
frm the grand aſſiſe, or great jury, which is to try the mat- 

rof right, and muſt conſiſt of ſixteen jurors (h). 


ANOTHER ſpecies of extraordinary juries, is the jury to try 
u aftaint 3 which is a proceſs commenced againſt a former 
uy, for bringing in a falſe verdict; of which we ſhall ſpeak 
tore largely in a ſubſequent chapter. At preſent I ſhall only 
berve, that this jury is to conſiſt of twenty four of the 
beſt men in the county, who are called the grand j jury in the 
ttant, to diſtinguiſh them from the firſt or petit jury; and 
lice are to hear and try the goodneſs of the former verdict. 


W1TH 


) F. N. B. 4. (8) I. 2. c. 11-21. (b] Finch. L. 
n. 1 Leon. 303. Et 88 
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Wird regard to the ordinary trial by jury in civil cafes 
ſhall purſue the ſame method in conſidering it, that I ſet i 
with in explaining the nature of proſecuting actions in general 
viz. by following the order and courſe of the proceedin 
themſelves, as the moſt clear and perſpicuous way of treat = | 


WHEN therefore an iſſue is joined, by theſe words. « ; 

& this the ſaid A prays may be enquired of by the country 
or, © and. of this he puts himſelf upon the country, and ti 
cc ſaid B does the like, the court awards a writ of wenire fa | 
ciat upon the roll or record, commanding the ſheriff 0 thi 
cc he cauſe to come here on ſuch a day, twelve free and lay 
« ful men, liberos et legales homines, of the body of his count 
« by whom the truth of the matter may be better known 
« and who are neither of kin to the aforeſaid A, nor 
cc aforeſaid B, to recognize the truth of the iſſue betweef 
te the {aid parties (i). And ſuch writ is accordingly iſſue 

to the ſheriff, #76 — 


Tuvs the cauſe ſtands ready for a trial at the bar of tt 


court ĩtſelf: for all trials were there antiently had, in action t v 


which were there the firſt commenced; which never happene 
but in matters of weight and conſequence, all trifling ſui 
being ended in the court-baron, hundred, or county court: 
and all cauſes of great importance or difficulty are ſtill uſuall 
retained upon motion, to be tried at the bar in the ſuperic 
| Courts. But when the uſage began, to bring actions of an 
trifling value in the courts of Weſtminſter-hall, it was foun 
to be an intolerable burthen to compel the parties, witneſſeſ 
and jurors, to come from Weſtmorland perhaps or Cornwall 
to try an action of aſſault at Weſtminſter. Therefore the le 
giſlatyre took into conſideration, that the king's juſtices camp 
uſually twice in the year into the ſeveral counties, ad capi 
endas aſſiſas, to take or try writs of aſſiſe, of mort d'ancoy 
tor, © novel diſſeiſin, nuſance, and the like, The for 
of which writs we may remember was ſtated to be, thi 4 


PR 


(i) Append. No. II. $. 4. 
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Jer -ommanded the ſheriff to ſummon an aſſiſe or jury, 
Wi co to view the land in queſtion; and then to have the ſaid 
Wn ready at the next coming of the juſtices of aſſiſe (toge- 
;: with the parties) to recognize and determine the diſſeiſin, 
ing other injury complained of. As therefore theſe judges 
er ready in the country to adminiſter juſtice in real actions 
alle, the legiſlature thought proper to refer other matters 
ine to be alſo determined before them, whether of a 
wed or perſonal kind. And therefore it was enacted by 
bite Weſtm. 2. 13 Edw I. c. 30. that a clauſe of ni prize 
Would be inſerted in all the aforeſaid writs of wenire facias ; 
"m « that the ſheriff ſhould cauſe the jurors to come to 
weſtminſter (or wherever the king's courts ſhould be held) 
an ſuch a day in eaſter and michaelmas terms; ui prius, 
= unleſs before that day, the juſtices aſſigned to take aſſiſes 
ball come into his ſaid county.“ By virtue of which the 
keif returned his jurors to the court of the juſtices of aſſiſe, 
mich was ſure to be held in the vacation before eaſter and 
tichaelmas terms; and there the trial was had. N 


An inconvenience ade this remedy : principally be- 
auſe, as the ſheriff made no return of the jury to the court 
t Weſtminſter, the parties were ignorant who they were till 
ey came upon the trial, and therefore were not ready with 
iber challenges or exceptions. For this reaſon by the ſtatute 
2 Edw, III. c. 11. the method of trials by ii pres was al- 
red; and it was enacted that no inqueſts (except of aſſiſe and 
gal- delivery) ſhould be taken by writ of niſi prius, till after 

ee ſheriff had returned the names of the jurors to the court 
ore, So that now the clauſe of niſi prius is left out of the 
mt of venire facias, which is the ſheriff's warrant to warn 
WT” jury ; and is inſerted in another part of the pr oceedings, 
> ve ſhall ſee preſently, 


bos now the courſe is, to make the ſheriff's wenire returnable 
r the laſt return of the ſame term wherein iſſue is joined, viz. 
ulary or trinity terms; which, from the making up of the iſſues 
K lerein, are uſually called Oe terms, And he returns the 
names 


354 PRIVATE Boon I 


names of the jurors in a panel (a little pane, or oblong pie 
of parchment) annexed to the writ. This jury is not ſun ru 
moned, and therefore not appearing at the day, muſt un 
voidably make default. For which reaſon a compulſive pr 
ceſs is now awarded againſt the jurors, called in the como” 
pleas a writ of habeas corpora juratorum, and in the king 
bench a diftringas, commanding the ſheriff to have their bd 
dies, or to diſtrein them by their lands and goods, that the 
may appear upon the day appointed. The entry therefore 
the roll or record is (k), that the jury is refpited, throug 
defect of the jurors, till the firſt day of the next tei 
then to appear at Weſtminſter; unleſs before that time 
« . on Wedneſday the fourth of March, the juſtices of ou 
Jord the king, appointed to take aſſiſes in that county, ſha 
0 have come to Oxford, that is, to the place aſſigned fe 
ce holding the aſſiſes. Therefore the ſheriff is commanded ti 
& have their bodies at Weſtminſter on the ſaid firſt day 0 
c next term, or before the ſaid juſtices of aſſiſe, if befor 
te that time they come to Ox ford; ix. on the fourth of Marc 
( aforeſaid.” And, as the Jaded are ſure to come and oper 
the circuit commiſſions on the day mentioned in the writ, the 
ſheriff returns and ſummons this jury to appear at the aſſiſes 
and there the trial is had before the juſtices of affiſe and nþ 
prius: among whom (as hath been ſaid) (I) are uſually two of 
the judges of the courts at Weſtminſter, the whole kingdom 
being divided into fix circuits for this purpoſe. And thus we 
may obſerve that the trial of common iſſues, at i prius, was 
in its original only a collateral incident to the original buſineſ 
of the juſtices of aſſiſe; though now, by the various revolutions 
of practice, it is become their principal employment: hardly 
any mg —— in uſe of the real Mien, but the name. 


IF the ſheriff be not an 1 een debe 3 as 2 he be 2 
party in the ſuit, or be related by either blood or affinity to 
either of the parties, he is not then truſted to return the jury; 


but the venire ſhall be directed to the coroners who in this, as Hr 


(b Append. No. II. §. 4. (1) See page 58, 
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v nany other inſtances, are the ſubſtitutes of the ſheriff to 
rute proceſs when he is deemed an improper perſon, ' If 
yy exception lies te the coroners, the Senire ſhall be direct- 

| to two clerks of the court, or to perſons of the count 
med by the court, and ſworn (m). And theſe two, who 
it called elzſors, or electors, ſhall indifferently name the 
wy, and their return is final. 


LET us now pauſe a whe. and obſerve (with fir Mathew. 
e) (n) in theſe firſt preparatory ſtages of the trial, how. 
mirably this conſtitution is adapted and framed for the in- 
ligation of truth, beyond any other method of trial in the 
wid; For, firſt the perſon returning the jurors is a man of 
kne fortune and conſequence; that ſo he may be not only the 
btempted to commit wilful errors, but likewiſe be reſponſi- 
le for the faults of either himſelf or his officers : and he is 
bound by the obligation of an oath faithfully to execute 
ks duty. Next, as to the time of their return: the panel is 
xtumed to the court upon the original ventre, and the jurors 
ue to be ſummoned and brought 1 in many weeks afterwards 
the trial, whereby the parties may have notice of the jurors 
ad of their ſufficiency or inſufficiency, characters, connecti- 
ns, and relations, that ſo they may be challenged upon juſt 
auſe; while at the ſame time, by means of the compulſory 
wels (of diſtringas or habeas corpora) the cauſe is not like 
bbe retarded through defect of jurors. Thirdly, as to the 
Jace of their appearance: which in cauſes of weight and 
unſequence is at the bar of the court; but in ordinary caſes 
the aſſiſes, held in the county where the cauſe of action 
oaks, and the witneſſes and jurors live: a proviſion moſt 
xcllently calculated for the ſaving of expenſe to the par- 
its, For, though the preparation of the cauſes in point of 
leading is tranſacted at Weſtminſter, whereby the order 
ad uniformity or proceeding 1s preſerved throughout the 
Wgdom, and multiplicity of forms is prevented; yet this 
no great charge or trouble, one attorney being able to 
ſat the buſineſs of forty clients. But the trouble- 
me and moſt expenſive attendance is that of jurors and 
wineſles 


do) Forteſe, de Land. LL. c. 25. (4) Hiſt. C. L. c. 13. 
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witneſſes at the trial ; which therefore is brought home to the 
in the country where moſt of them inhabit. Fourthly, t 
Perſons before whom they are to appear, and before whom tf 
trial is to be held, are the judges of the ſuperior court, if 
be a trial at bar; or the judges of aſſiſe, delegated from tl 
courts at Weſtminſter by the king, if the trial be held in t| 
country: perſons, whoſe learning and dignity ſecure the 
juriſdiction from contempt, and the novelty and very paraWor 
of whoſe appearance have no ſmall influence upon the multi ne 
- tude. The very point of their being ſtrangers in the coun{ 
is of infinite ſervice, in preventing thoſe factions and partie ut 
which would intrude in every cauſe of moment, were it tri 
only before perſons reſident on the ſpot, as juſtices of t. 
peace, and the like, And, the better to remove all ſuſpieiq ao 
of partiality, it was wiſely provided by the ſtatutes 4 Ed n 
III. c. 2. 8 Ric. II. c. 2. and 33 Hen. VIII. c. 24. that 
judge of aſſiſe ſnould hold pleas in any county wherein! 
was born or inhabits. And, as this conſtitution prevents pa 
ty and faction from intermingling in the trial of right, ſo 
keeps both the rule and the adminiſtration of the laws unifom 
Theſe juſtices, though thus varied and ſhifted at every aſſiſe 
are all ſworn to the ſame laws, have had the ſame educatio 
have purſued the ſame ſtudies, converſe and conſult together 
communicate their deciſions and reſolutions, and preſide i 
thoſe courts which are mutually connected and their judgment 
blended together, as they are interchangeably courts of appez 
or advice to each other. And hence their adminiſtration « 
juſtice, and conduct of trials, are conſonant and uniform 
whereby that confuſion and contrariety are avoided, whic 
would naturally ariſe from a variety of uncommunicating jud 
ges, or from any provincial eſtabliſhment. But let us no 
return to the aſſiſes. 


WHEN the general day of trial is fixed, the plaintiff or b 
attorney muſt bring down the record to the aſſiſes, and enter! 
with the proper officer, in order to its being called on in courte 

If it be not ſo entered, it cannot be tried; therefore it . 
| plaintiff" 
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ifs breaſt to delay any trial by not earrying down the 
wad: unleſs the defendant,” being fearful of ſuch 

te plaintiff, and willing to diſcharge himſelf from the ac- 
will himſelt undertake to bring on the trial, giving pro- 
notice to the plaintiff, Which proceeding is called the 
al by proviſo; by reaſon of the clauſe then inſerted in the 
nff's venire, vi. proviſo, provided that if two writs _ 
ome to your hands, (that is one from the plaintiff and 
mother from the defendant) you ſhall execute only one of 
tem.” But this practice begins to be diſuſed, ſince the 
ute 14 Geo. II. c. 17. which enacts, that if, after iſſue 
med, the cauſe is not carried down to be tried according 
the courſe of the court, the plaintiff ſhall be eſteemed to 
nonſuited, and judgment ſhall be given for the defendant 
in caſe of a nonſuit. In caſe the plaintiff intends to try the 
uſe, he is bound to give the defendant (if he lives within 
y miles of London) eight days notice of trial; and, if he 
at a greater diſtance, then fourteen days notice, in order 
prevent ſurprize: and if the plaintiff then changes his mind 
1! does not countermand the notice fix days before the trial, 
hall be liable to pay coſts to the defendant for not proceed- 
to trial, by the ſame laſt mentioned ſtatute. : The defen- 
ut however, or plaintiff, may upon good cauſe ſhewn to 
court above, as upon abſence or ſickneſs of a material 
eng gels, obtain leave upon motion to wo the trial of the 
5 ul the next e. 


bur we will now ſuppoſe al previous hs ods 
ted, and the cauſe to be called on in court. The record 


den handed to the judge, to peruſe and obferve the plead- 
„ and what iſſues” the parties are to maintain and prove, 
ile the jury is called and fworn, To this end the 
nf returns his compulſive proceſs, the writ of habeas 
wa, or difringas, with the panel of jurors annexed, 
be judge's officer in court. The j jurors contained in the 
ae either ſpecial or common jurors. Special juries 
originally introduced in trials at bar, when the cauſes 
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freeholders; or where the ſheriff was ſuſpected of partialiſ 
though not upon ſuch apparent cauſe, as to warrant an exc 
tion to him. He is in ſuch caſes, upon motion in court x 
a rule granted thereupon, to attend the prothonotary or otl 
per officer with his freeholder's' book; and the officer 
to take indifferently forty eight of the principal freehold 
in the preſence of the attorneys on both ſides; who are ex 
of them to ſtrike off twelve, and the remaining twenty fe 
are returned upon the panel. By the ſtatute 3 Geo. II. c. 
either party is entitled upon motion to have a ſpecial jy ju 
ſtruck upon the trial of any iſſue, as well at the aſſiſes as 
bar; he paying the extraordinary expenſe, unleſs the ju 
will certify (in purſuance of the ſtatute 24 Geo. IT. c. 18 
chat the cauſe required ſuch n; jury. 


A. COMMON jury is one returned by the ſheriff accordi 
to the directions of the ſtatute 3 Geo. II. c. 25. which : 
points, that the ſheriff ſhall not return a ſeparate panel 
every ſeparate cauſe, as formerly; but one and the far 
panel for every cauſe to be tried at the ſame aſſiſes, containi 
not leſs than forty eight, nor more than ſeventy two, juror 
and that their names, being written on tickets, ſhall be 
into a box or glaſs; and when each cauſe is called, twelve 
theſe perſons, whoſe names ſhall be firſt drawn out of t 
box, ſhall be ſworn upon the ; jury, unleſs abſent, challenge n 
or excuſed; and unleſs a previous view of the lands, 
tenements, or other matters in queſtion, ſhall have bei, 
thought neceſſary by the court: in which caſe ſix or me 
of the jurors returned, to be agreed on by the parties, 
named by a judge or other proper officer of the court, ſhi 
be appointed to take ſuch view; and then ſuch of the jury 
have appeared upon the view (if any) (o) ſhall be ſworn 
the inqueſt previous to any other jurors. Theſe acts are 
calculated to reſtrain any ſuſpicion of partiality i in the ſherl 
or any tampering with the jurors when . 


: (o) 4 Burr. 262, 
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ks the jurors appear, when called, they mall be ſworn, 
L challenged by either party. Challenges are of two 
3; challenges to the array, and challenges to the polls. 


(4ELLENGES to the array are at once an exception to the 
pe panel, in which the jury are arrayed or ſet in order by 
ca beriff in his return; and they may be made upon account 
ality or ſome default i in the ſheriff, or his under-officer 
v arrayed the panel. And, generally ſpeaking, the ſame 
ions that before the awarding the wenire were ſufficient to 
e directed it to the coroners or eliſors, will be alſo ſuffici- 
t to quaſh the array, when made by a perſon or officer of 
be partiality there is any tolerable: ground of ſuſpicion. 
, though there be no perſonal objection againſt the ſheriff, 
tif he arrays the panel at the nomination, or under the di- 
on of either party, this is good cauſe of challenge to the 
x. Formerly, if a lord of parliament had a cauſe to be 
x, and no knight was returned upon the Jurys it was a 
of challenge to the array: but an unexpected uſe having 
ini made of this dormant privilege by a ſpiritual lord (p), 
ugh +15 title to ſuch privilege was very doubtful) (q] it 
© aboliſhed by ſtatute 24 Geo. II. c. 18. Allo, by the 
cy of the antient law, the jury was to come de vicineto, 
mhe neighbourhood of the vill or place where the cauſe of 
lon was lald i in the declaration; and t therefore ſome of the 
ere obliged to be returned from the hundred i in which 
l lay; and, if none were returned, the array might, 
ma elenged for defect of hundredors. Thus the Gothic 
or nembda, was alſo collected out of every quarter of 
wuntry; e Binos trinos, wel etiam | ſens, ex Ae tere 
tris quadrantibus (r).“ For, Rving in the neighbo Dur-. 
Kd, they were properly "the, very country, or pats, ta, 
kh both parties had appealed ; and were ſuppo oſed to 
by before-hand the characters of the parties and £089" 
terefore the better knew what credit t to — to the * 


1 alleged 
114 * 


Ur. v. By. of Worceſter. M. 23 Geo. II. B. R. ion 
llelocke of parl. 211, (r) 8 Wr de jure Cub. 
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venience; that jurors, coming out of the immediate nei 


of, that it for a long time has been gradually relinquiſ 


country in the world; but which is as antient with u: 


here both parties are aliens, no partiality is to 
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alleged in evidence. But this convenience was overball 
ced by another very natural and almoſt unavoidable inc! 


bourhood, would be apt to intermix their prejudices and oil 
tialities in the trial of right. And this our law was ſo ſenſi 


this practice; the number of neceſſary hundredors in 
whole panel, which in the reign of Edward III. were c 
ſtantly Ax (s), being in the time of Forteſcue (t) reduced toi 
Afterwards indeed the ſtatute 35 Hen. VIII. c. 6. refto 
the antient number of Ax, but that clauſe was ſoon virtu 
repealed by ſtatute 27 Eliz. c. 6. which required only: 
And fir Edward Coke alſo (u) gives us ſuch a variety of 
cumſtances, whereby the courts permitted this neceſſary n 
ber to be evaded, that it appears they were heartily tired 
it. At length, by ſtatute 4 & 5 Hen. c. 16. it was ent 
aboliſhed upon all civil actions, except upon penal ſtatut 
and upon thoſe alſo by the 24 Geo. II. c. 18. the jury be 
now only to come de corpore comitatus, from the body of 
county at large, and not de vicineto, or from the partici 
neighbourhood. The array by the antient law may alſc 
challenged, if an alien be party to the ſuit, and upon 2 
obtained by his motion to the court for a jury de medi 
Hnguae, ſuch a one be not returned by the ſheriff, ol 
to the ſtatute 28 Edw. III. c. 18. which enacts, that ul 
either party is an alien born, the jury ſhall be one half al 
and the other denizens, if required, for the more im 
Sal trial. A privilege indulged. to ſtrangers i in no 0 


the time of king Ethelred, in. whoſe ſtatute de moni 
Walliae (then aliens to the crown of England) cap. 
is ordained, that * Juodeni legales homines, quorum ſex 


« er ſex Angli erupt, Anglis et Wallis jus dicunto,” 


preſumed to one more than another; and therefore 
the ſtatute 21 Hen, VI. c. 4. the whole jury are n 
refted to be denizens. And it may be queſtioned, whether 


(0 Gb. Hit. c. f. . 2. (1) De Land, Lb 
tu] 1 Joſt, 157. : | 


„ | Wan | 
| a 3 Geo. II. c. 25. (before referred to) hath not in civil 
ies undeſignedly abridged this privilege of foreigvers, by 
A poſitive. directions therein given concerning the manner 
;npanelling jurors, and the perſons to ſhe. returned in fych 
e that, the;court might, probably chelitate, eſpecially 
uh i caſe af yPecial- juries; hv. far it has :N9W.;A-PowWer 40 
& a panel to · be returned de modietate ſinguaes and to al- 
the method preſcribed. for $riking. a gy jury, or ba 
kting for enamanhunmea., : 20 tal ; bh tri 2d ot 
Wh (17-4195 D 08-4 th qi ad o ai now i 417 
| eb ens 0 the palls, in gabita:oapel exceptions to 
pirular juaoryg and: ſeems to; anſwef the recufativ judicit in 
+ civil anch canon laws h the gonſtitutions of arhicha 
ig might;be xefuſed--upon. any ſuſficiop of pagtiality; (m. 
| the — England alſo, ip thedimes of Hracton (x) 
1 Fleta (y), ac judge might. be xefuſeg fon good cauſe; but 
v the law is otherwiſe; and it is held that judges ar juſti- 
cannot be challenged (20. For the da will not ſuppoſe 
ſibility of bias 9 Ke —. who is r 
jsiminiſter im io, tan author] 
flat any time prove flagrantly. bc elicacy of the 
will not preſume before-hand, there 18 no doubt. but th 
ich miſbehaviour would draw. un A beary cenſure rom 
e to whom the judge 18 accountable bp r r his conduRt, © : 


ff 8 


byr challen 8 to the wy 8 0 of the j\ 1 (who. a judges. b 
Rt) are halen © four] heads WA 2 0 1 700 5 Pope. 


r honoris e, 5 Propter... : un; 19 4 fegkum ö 


nher mo 10 3 | ti l of Bean ba 252d 


1. Propter, bonoris ee; b . a "lord mY parliament be 


panelled; on a jury, he may be challenged * ei Partys 
e may challenge himſelf, . 3 
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2. we as if irma hers e 
is detect of birth; if he be à ſlave ar hondman, this-ig « 
fect of liberty, and he cannot be liber et Ae dae 
der the word boo alſe;' though'a name common to both (al 


es, the female is however. excluded, Wefettum fer « 
except when à widow feigns herſelf wich child, in order, 
-exclude the next heir, and a ſuppoſitious birth is ſuſpeꝙ n 
to be intended; then upon the writ de ven inſpiciendi jo 
jury of women is to be impanelled to try the ha ct th 
ther 'with-ehil&;*or nos Kb). But the principal defciene) f r 
defect of "eſtate, Tuſficient/ to qualify him te be «jul t 
This depends upon à Variety of ſtatutes. And, firſt, by Wl r 
ſtatute West! 3. 14 Bd L. e. 48. none falt paſt on uff 6 
n aſſiſes withie th&ebuntyy but ſuch ad may diſpend 200. Will o 


the year at the leak; which: is encreaſed to 403, by the f 
tute 21 Edw. I. M. 1 and 2 Hen. V. ſt. 2. e. 3. This ili c 
doubled by the ſtatüte 27 Elia. 0.6. which requires in en i: 
ſueh cale the jurors te have eſtate of freehold to the yea 10 
viſe ei 41 at the 12a; But, the value of money at i © 
27 very conſiderably, this qualification de 
raed by the Ae 10 Kr pits Car. II. c. 3. to 200. per ani tr; 
which being only | A temporary act, for three years, was Wl d 
fered to expire without renewal, to the great debaſement cl 
juries, However by the ſtatute 4 & 5 W. & M. c. 24 de 
was again raiſed to 100. annum in England and 64% rn 
: Wales, of freehold lands ar, copyh ; which, is the f try 
time that copyholders 8 ieh) Were amine to ſetye uf (,.. 
juries in any of the king's courts, thoug 9 had bel * 

deen admitted to ſerve in ſome of the ſheriff's courts, by 
tutes x Ric. III. c. 4. and 9 Hen, VIII. c. 13, And, la 
by ſtatute 3 Geo. II. c. 25. any leaſe· holder for the ern of mis 
hundred years abſolute, or for any term determinable upon infa 

or lives, of the clear yearly value of 20l. per annum mY 

above the rent reſerved, is qualified to ſerve upon 7 
the jury is de medictate lingua, that is, one moiety of the the E (c 
liſh pusu or en ey the other of * ae e ut 
} 1 0I3-{18) 9 52 " ea 
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lands ſhall be cauſe of challenge to the alien; e 
neapable to hold anyy n e pere the A 


3. JURORS may be ee u affeftam, for uſp 
con of bias or partiality. This may be either a 
challenge, or to the favour. A. principal challenge is fuck, 
where the cauſe aſſigned carries with it prima facie evident 
narks of ſuſpicion, either of malice or favour: as, that a 
juror is kin to either party within the ninth degree (e); 
that he has been arbitrator on either ſide j that he has an in- 
tereſt in the cauſe; that there is an action depending be- 
tween him and the party; that he has taken money for his 
terdict; that he has formerly been a juror in the fame cauſe; 
that he is the party's maſter, ſervant, counſellor, ſteward 
or attorney, or of the ſame ſociety ar corporation with him: 
| theſe are principal cauſes of challenge; which, if true, 
cannot be overruled, for jurors muſt be omnt exceptione ma» 
in. Challenges tg tbe favour,' are where the party hath 
0 principal challenge; but objects only ſome probable cir- 
cumſtances of ſuſpicion, as acquaintance, and the like (d); 
the validity of which muſt be left to the determination of 
fort, whoſe office it is to decide whether the juror be fa- 
wurable or unfavourable, The triors, in caſe the firſt man 
alled be challenged, are two indifferent perſons named by 
the court; and, if they try one man and. find him indiffe- 
rent, he ſhall be ſworn ; and then he and the two triors ſhall 
try the next; and when another is found indifferent and 


worn, the two triors ſhall be ſuperſeded, and the two firſt 


worn on the jury ſhall try the reſt. on 


4. CHALLENGES propter delictum are for fome N or 
miſdemeſnor, that affects the juror's credit and renders him 


infamous. As for a conviction of treaſon, — mY fed 


0 Finch, LAME; i: 7 @1 0 the FIR or zun of the 
ntient Goths, three challenges only were allowed to the favour; 
tut the principal challenges were indefinite, ** Licebat palam | 

Fun et ſemper ex probabili cauſa tres repudiare; etiam 

lire ex cauſa praegnanti et manifeſta. * 8 tiernhook J. 1. 
. 4 (e) Co. Litt. 188. 
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or conſpiracy; or if he hath received judgment of the Pillory = 
.tumbrel, or the like; or to be branded, whipt, or Rigs 1 
tized; or if he be ee or excommunicated, or hall i 
. been attainted of falſe verdict, premunire, or forgery; RE 
laſtly, if he hath proved recreant when champion in the trial 
by battel, and thereby hath loſt his liberam legem. A juroſ 
may himſelf be examined on oath of voir dire, veritatem 3M 
cere, with regard to the three former of theſe cauſes of chain 
lenge, which are not to his diſhonour; but not with . 
to this head of challenge, propter delium, which would þ . 
to n him either forſwear or METS: ele if Phat i 
t 
2 SIDES. theſe lien a are excupticns- Again : ; 
the fitneſs of jurors, and whereby they may be excluded fro = ' 
ſerving, there are alſo other cauſes to be made uſe of by H 
jurors themſelves, which are matter of exemption; ; whereby et 
their ſervice is excuſed, and not excluded. As by ſtatute 
Weſt. 2. 13 Edw. I. c., 38. tick and decrepit perſons tt 
not commorant in the county, and men above ſeventy year 
old; and by the ſtatute 7 & 8 W. HI. c. 324 infants undeii V 
twenty one. This exemption is alſo extended by diver un 
ſtatutes, cuſtoms, and charters, to phyſicians and other me le 
dical perſons, counſel, attorneys, officers of the courts, and in 
the like; all of whom, if impanelled, muſt ſhew their ſpecial! 
exemption. Clergymen are alſo uſually excuſed, out of fa 
vour and reſpect to their function; but, if they are ſeiſed od 


lands and tenements, they are in ſtrictneſs liable to be impaſ 
nelled ! in reſpect of their lay fees, unleſs they be in the ſer 
vice of the king or of ſome biſhop; (in obſequio domini regis 


_ vel —_ epiſcop (). 


Ir by means of challenges, or other : oth a | Cafficient nunY 
ber of unexceptionable jurors doth appear at the trial, ei. 
ther party may pray a Zales. A tales is a ſupply of ſuch men: 
as are ſummoned upon the firſt panel, in order to make uf 
me deficiency. For this . a writ t of decem tales, 090. 
%.7n. ge, Ge 833 tales _ 


£4 
2 


(r) r. 080 Reg, hens e e 


$1 1 1 


R% OS OHNE - 363+ 
al and the like, was uſed to be iſſued to the ſheriff at 
ommon law, and muſt be ſtill ſa done at a trial at bar, if 
ke jurors make default. But at the aſſiſes or aii prius, by 
ue of the ſtatute 35 Hen. VIII. c. 6. and other ſubſequent + 
ftutes, the judge is impowered at the prayer of either party 
v award a tales de circumſtantibus (g), of perſons preſent. in 
qurt, to be joined to the other jurors to try the cauſe; HO 
Ir liable however to the ſame challenges as the principal 
wors, This is uſually done, till the legal number of twelve 
e compleated ; in which patriarchal and apoſtolical number 
Edward Coke (h) hath diſcovered abundance of myſ- 


* 


try (i). R 


STS 


WHEN a ſufficient number of perſons impanelled, or tales. 
mo, appear, they are then ſeparately ſworn, well and truly 
vtry the iſſue between the parties; and a true verdict to give 
xcording to the evidence; and hence they are denominated” 


be jury, jurata, and jurors, ſe. juratores, oo 


WE may here again obſerve, and obſerving we cannot but 
Miinie, how ſcrupulouſly delicate and how impartially juſt + _ 
Wit law of England approves itſelf, in the conſtitution and 
me of a tribunal, thus excellently contrived for the teſt 
ul inveſtigation of truth; which appears moſt remarkably, - 

In the avoiding of frauds and ſecret management, by 
keting the twelve jurors out of the whole panel by lot. 
In its caution againſt all partiality and bias, by quaſhing 
be whole panel or array, if the officer returning is ſuſpe&ed 
» be other than indifferent ; and repelling particular jurors, 
t probable cauſe be ſhewn of malice or favour to either 
2 ie 


g) Append. No. II. §. 4. (h) 1 Inſt; 133. (i) Pau- 
mis relates, that at the trial of Mars, for murder, in the court 
nominated arcopagus from that incident, he was acquitted by a 
ompoſed of zwwelve pagan deities, And Dr. Hickes, who at- 
us the introduction of this number to the Normans, (though 
* allows the inſtitution of Juries in general to be of much higher 
Miquity in England) tells us that among the inhabitants of Nor- 

4, from whom the Normans as well as the Danes were de- 
{aded, a great Veneration was paid to the number twelve: ni. 
hu Janctius, nihil antiquius fuit; perinde ac fi in ipſo hoc nu. 
bern ſecreta quaedam eſſet religi,” (Diſſert. epiſtolar. 4.) 


* 
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party. The prodigious multitude of exceptions or cha llenges : 


appointed by the praetor with the mutual conſent of the par- 
dies. Or, as Tully (j) expreſſes it: * neminem voluerunt 


adverſarius conveniſſet.” 0 


2. 
# 
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allowed to jurors, who are the judges of fact, amounts near- 
Iy to the ſame thing as was practiſed in the Roman republic, f 
before ſhe loſt her liberty: that the ſelect judges ſhould be 


i najorer moftri, non modo de exiftimatione cujuſquan, ſed ne | 
© pecuniaria quidem de re minima, e judicem ; nife qua inter 


INDEED theſe ſelecti judices bore in many reſpects a re- 
markable reſemblance to our juries: for they were firſt re- 
turned by the praetor; de decuria ſenatoria conſcribunter: 
then their names were drawn by lot, till a certain number 
was compleated; ix urnam ſortito mittunter, ut de pluribus 
neceſſarius numerus conſici poſſet: then the parties were al- 
lowed their challenges; poſt urnam permittitur accuſatori, ac res, 
ut ex illo numero rejiciant quos putaverint fibi aut inimicos aut 
ex aliqua re incommodos fore : next they ſtruck what we call 
a tales; rejectione celebrata, in eorum locum qui rejecti fut- 
runt ſubſortiebatur praetor alios, quibus ille judicum legitimus 


numerus compleretur : laſtly, the judges, like our jury, were A 
ſworn; bis perfectis, jurabant in leges judices, ut obfirifi reli. ¶ nal 
gione judicarent (k). 4 1 ill 
| VCC len 
THE jury are now ready to hear the merits; and, to ix, 
their attention the cloſer to the facts which they are impa - ¶ yy d 
nelled and ſworn to try, the pleadings are opened to them e d 
by counſel on that ſide which holds the affimative of the bnd 
queſtion in iſſue. For the iſſue is ſaid to lie, and proof ie dere 
always. firſt required, upon that fide which affirms the mat. won 
ter in queſtion : in which our law agrees with the civil (1) 3M 
« ei incumbit probatio, qui dicit, non qui negat cum per re } 
« rum naturam factum- negantis probatio nulla fit.” Trl n 
7. | STU | | opening in 

| I, work, 
() Pro Cluentio. 43. (k) Aſcon. in Cic, Verr. 1. 6. bme 


Jearned wiiter of our own, Dr. Pettingal, hath ſhewn in an el th 
borate, work (publiſhed A. D. 1762.) ſo many reſemblances be LIT 
tween the Jixagas of the Greeks, the judices ſelecti of the Ro 

mans, and the juries of the Engliſh, that he is tempted fo 5 
clude that the latter are derived from the former, () H. 

22,3 2, Cod. 4. 19. 23. | 


6 % W 4 O 0 8. ä 26 
Wing he briefly informs them what has been tranſ- 
n in the court above; the parties, tlie natur of the action, 
Wi beclaration, the plea, replication, and other proceedings, | 
. [ily upon what point the iſſue is joined, which is there 
down to be determined. Inſtead of which formerly (m) 
hole record and proceſs of the pleadings was read to 
jem in Engliſh by the court, and the matter in iſſue clearly - 
mined to their capacities. The nature of the caſe, and 
dr evidence intended to be produced, are next laid before 
hem by counfet alſo on the ſame fide: and, when their evi- 
inc is gone through, the advocate on the other fide opens 
te adverſe caſe, and ſupports it by evidence; and then _ 
ons Arber is A ef by way of l 45 5% | 


pur uta 6b my preſent defign-will not permit me to 
atzr. into the numberleſs niceties and dictinctions of what is, 
vis not, legal evidence to a jury (n). I ſhall only therefore 
et a few of the general heads and leading maxims, rela 
bye to this Point, together with "ies e e IRE: * | 
mer of giving evidence. | 


Ano, firſt, evidence Lonifies that which FFP Sch 
mkes clear, or aſcertains the truth of the very fat or point 
n iſſue, either on the one ſide or on the other; and no evi- 
(ace ought to be admitted in any other point. "Therefore, 
x mon an action of debt, when the defendant denies his bond 
A .de plea. of aan of fadtni, and the iſſue js, whether it be 

the defendant's deed or no; he cannot give a releaſe of this 
1-8 bond in evidence for that does not deſtroy the bond, and 
"FF erefore does not prove the iſſue which he has I Na rely 
0 yon, Viz. thee he woo has no exiſtence. | 
1 - Ur „ a deem 


my Fortefe. c. 1 - (a) This is chan PO 
ed in lord chief baron Gilbert's excellent treatiſe ef evidence: a 
wrk, which it is impoſbble to abſtract or abridge, without loſing 
bme beauty and deſtroying the chain of the whole; and which 
ath lately been engralted into that learned and uſeful work, the 
n educt ion to the "mY of n 25 "dl ato, Lad | 


WE 2 


** ande een | 
Ales n 125d 2d _ 7 75 ae bag — 

© A8418; evidence. in ine toal by jury kinds, of 
ther that, which is gen in prof, or Bo A jury mag 
cc bY, le own. V nee De rn 

pragfs, (to which in common ſpeech the name of evidence. 

uſually confined) are either written, or parol, that 1 is, bu 

word, of ,moufh... .Written proofs, or evidence, are, 1, Ref 
cords, and 2. Antient deeds of thirty years. ſanding, whicl 

PS themſelves; but 3. Modern, deeds, and 4. Othgr wit | 
- ings, mult be atteſted and verified by 2arol.evidence of with 
neſſes, And the one general rule that runs through all, the 
doctrine of trials is this, that the beſt evidence the nature of 
the caſe will admit of ſhall always be required,.if Poſlible ta 
be had; but, if not poſſible, then the beſt evidence that can 
he had. all he allowed. For if it be found that there is 
better evidence exiſting than. is produced, the very not pro: 
ducing it is a preſumption that it would; have detected ſome 
falſehood that at preſent is concealed. Thus, in order to 8 
proye a leaſe for years, nothing elſe ſhall be admitted but the 
very deed of leaſe itſelf, if in being; but if that be — 
pr 8 to be burnt or deſtroyed (not relying on any looſe ne- 
gatiye, as that it cannot be found, or the like) then an at. 
teſted, copy may be produced: or pare! evidence be given of 
its contents. So, nofevidenee of a diſcourſe with another] 
vill be admitted, put che man himlelf muſt be produced; 
yet in ſome. caſes, (as in proof of any general euſtoms, or mat- 
ters of common tradlition or repute):the courts. admit of bear. 
ſay evidence, or an account of what perſong- deceaſed. have 
declared in their life- time: but ſuch evidence will not be re- 
ceived of any particular facts. So too, books of account, or 
op- books, are not allowed of themſelves to be given in evi. 
dence, fox the owner; but a ſervant who made the entry may 
have recourſe to tho to refreſh. his memory: and, if ſuch! 
ſervant (ho was accuſtomed to make thoſe entries) be dead, 
and his hand be proved, the book may be fead iin evidence (o) 
for, as tradeſmen are often under a neceſſity of giving credit 


without any note or writing, this is ee when 7 
Ni 


(o) las of 1 prins 166. 
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nel with ſuch other collateral proofs of fairneſs and regula- 
ity (p), the beſt evidence that can then be produced. How 7 
ger this dangerous ſpecies of evidence is not carried ſo far | 
England as abroad (q) ; where a man's own books of ACT 


nts, by a diſtortion of the civil law (which ſeems to have 


neant the ſame. thing as is practiſed with. us) (r) with the 


ippletory oath of the merchant, amount at all times to full 
noof, But as this kind of evidence, even thus regulated, 
ould be much too hard upon the buyer at any long diſtance 
time, the ſtatute 7 Jac., I. c. 12. (the penners of which 


n * 1 ” 


tem to have imagined. that the books of themſelves were, 
gidence at common law) confines this ſpecies of proof to. 
ich tranſactions as have happened. within, one; year before 
ke action brought; unleſs between merchant and merchant, 
1 the uſual intercourſe of trade. For accounts of ſo recent a 
late, if erroneous, may more eafily be unravelled and ad- 
uſted. | , 1 5 » | 
Wir h regard;to. parol evidence, or witneſſes; it muſt firſt; 
ke remembered, that there is a proceſs to bring them in by 
wt of ſubpoena ad teftificandum :. which commands them, 
lying aſide all, pretences and excuſes, to appear at the trial 
n pain of 100. to be forfeited. to the king; to which the 
latute 5 Eliz. c. 9. has added a penalty of rol. to the party; 
gerieved,, and damages equivalent to the loſs ſuſtained by 
want of his evidence. But no witneſs, unleſs his reaſonable 
apenſes be tendered him, is bound to appear at all; nor if 
le appears, is he bound to give evidence, till ſuch charges. 
re actually paid him: except he reſides within the bills of 
nortality, and is ſummoned. to give evidence: within the, 
ame, This compulſory proceſs, to bring in unwilling wits. 
elles, and the additional terrors of an attachment in caſe of 
llobedience, are of excellent uſe in the thorough inveſtiga- 
ton of truth: and, upon the ſame principle, in the Athe ä 
e ch Cf d „ Ae e UA vegan IO 
(p) Salk, 2857 (d) Gail. obſerve?! 2. 20. 23. (t) ht -- 
Tumenta domeſtica, der r ft non aliis guegue adminiculis : 
juventur, ad probationem ſola non ſufficient, (Cod. 4. 19. 8.) 
mn exemplo per nic ioſu m aſt, ut ei ſcriplurae credatur, qua unuſ 
Piſque ibs adnotatione prepria debitorem conſtituit. (bid, I. 3. 


of 


trial had their choice of three things; either to ſwear to * 5 
7 fine of a thouſand drachmas (5). 


der judge of their credibility. Infamous perſons are ſuch a 


to his mm eat being n in the cauſe. 
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nian courts, the witneſſes who were ſummoned to attend the , 


truth of the fact in queſtion, to deny or abjure it, or elſe tc ; 


ALL witneſſes, that have the uſe of their n 8 to bel 
received and examined, except ſuch as are infamous, or ſuelii 
as are intereſted in the event of the cauſe, All others are cm 
petent witneſſes; though the jury from other circumſtance 


„%%% — www wu wwe e — coco 


Pm wary 


may be challenged as jurors, propter delictum; and therefor 
never ſhall be admitted to give eyidence to inform that jury 
with whom they were too ſcandalous to aſſociate. Intereſted 
witneſſes may be examined upon a voir dire, if ſuſpected td 
be ſecretly concerned in the event: or their intereſt may be 
proved m court. Which laſt is the only method of ſuppott$ 
ing an objection to the former claſs ; for no man is to be ex 
amined to prove his own infamy. e. no counſel, attorney : 
or-other perſon, intruſted with the ſecrets of the cauſe by the 
party himſelf, ſhall be compelled; or perhaps allowed, tf 
give evidence of fuch converſation or matters of privacy, a 
came to his knowlege by virtue of ſuch truſt and confidence 
(t) but he may be examined as to mere matters of fact, at 
the execution of a deed or the like, which might have comg 
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ONE inne (if credible) i is ſufficient M to a jury 0 
any ſingle fact; though undoubtedly the concurrence of twd 
er more corroborates the proof, Vet our law conſiders thal 
there are many tranſactions to which only one perſon is pri 
vy; and thereſore does not always dymand the teſtimony o 
two, as the civil law univerſally requires. Unius reſponſ 
« teftis omnius non audiatur (v).” To extricate itſelf out o 
which abſurdity, the modern practice of the civil law cout 
has plunged itſelf into another. For, as they do not allo 
a Jeſs number than two witneſſes to be plena probatio, they 
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(e) Pott. Antiq. b. 1, e. a1, (t) Law of , prius. 10 
(v) Cod, 4. 20. 9. | ot 5 
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call the teſtimony of one, though ever ſo clear and pabtive, 
jmni-plena probatio only, on which, no ſentence can be found 
d. To make up 1therefaze the neceſſary complement. of 
vitneſſes, when they have. one only ta apy, ſingle fact, thay 
ximit the party himſelf (plaintiff or defendant) to be ,cxa- 
nined in his own behalf; and adminiſter, to him what is called 
the ſupplatory oath z. and, if his evidence happens to be in his 
own favour, this immediately converts the half proof into a 
whole one. By this ingenious device ſatisfying at once the 
forms of the Roman law, and acknowleging the ſu 

fnableneſs of the law of England: which permits, — 


nels to be ſufficient where no more are to be had; and, to 5 


woid all temptations of perjury, lays it dqwn as an invariable 
we, that a WE un propria cauſa. 
217 $102 ot ton er shut nn er 
Postrins proof Ds always rented, where from cho; 
tire of the caſe, it appears it might ſpoſſibly have been had. 
But, next to poſitive proof, circumflantigl. evidence or the 
dofrine of preſumptiqns. mult take place for when the! fact 
itſelf cannot be demonſtratively evinced, that which comes 
neareſt to the. proof of the fact is the proof of ſuch circum- 
fances which either aecgſarily, or uſually, attend ſuch. facts; 
ind, theſe are called preſumptions, which are only to be reli- 
ed upon till the contrary be actually proved. Stabitur prae- - 
ſunptioni donec-prabetur in contrarium (u). Violent preſump- 
ton in many, times equal to full proof (w); for there thoſe - - 
circumſtances appear, which. zeceſarily attend the fact. Aas 
ifa landlerd ſugs i far rent dus at michaelmas x7 54 and the 


tenant, cannot prove the payment, but. produces an acquit - 


tance for rent due; at a ſubſequent. time, in full, of all, de- 
mands:; this is a violent preſumption of hig having paid the 
former rent, and is equivalent to full proof; for though the 
actual payment is not proved, yet the acquittance in full of 
Al demands is ꝓroyed, which. eguld not be without ſuch pay- 
nk: and it therefoxe.induces: ae * 
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87 Parviare” Bo ME 
no proof ſhall be admitted to the contrary (x). Probable pte: 
ſumption, ariſing from füch circümſtances as uſually attend 
the fact, Hätir alſö its due Weiglit! as If, Ain u ſult for rent 
due 1 9, the'tenint proves the payment of che rent due in WW +; 

27555 this Will prevail £8 exontrats the tenant (y), unleſs it 

be elexrly ſhewn'that the rent of 17 54 Was fetained for ſome 

| TpediaFredfon;% or that there was ſome fraud tor miltakes. for nt 
otherwiſe it will be preſumed to have been paid before that Wc: 
| in 1755, as it is moſt uſual to receive firſt the rents of long- 

N eſt ſtanding. Ligbt, or raſh,” preſumptions have no weight 1 
q or vdiaity af HII. null ot Yo dangling 
Web 7038 d n i int on et PERL ad e fla 
Tux oath aUminiftred'to the Witneſs is not only tat what or 
he depoſes ſhall he true, but that he: ſhall alſo depoſe the or 
whole truth: ſo that he is not to conceal any part of what he | 
knows, whether interrogated particularly to that point or not. 
And all this evidence is to be given in open court, in the | 
preſence of the parties; their attorneys, the counſel, and all 
yr ſtanders; 4nd before the judge and jury: each party 
having Hberty to except to its competency, Which: exceptic ee. 

ons are publickly ſtated, and by the judge are opefily and pub- ek 
liekly allowed or diſallowed; in the face of the country; 

Wich Muſt curb any ſecret bias or partiality, that might 

| ariſe in his own breaſt. And if, either in his directions or 
deeiſions, he miſ- ſtates the law by ignorance inadvertenvde, Wi" | 
or deſign; the counſel on either ſide may require him pub- 

Hekly to feat a Bil of E CEptiont; ſtating the pont wherein he tk 

10 fappoſed to err: and chis he is obliged to Neat by ſtatute 

Weſtm. 2. 13 Edw. T. C. fri Er, if he refuſes f to dopthe 
Fr Party may have a: Comply writ again” him (2), dum. 
| manting”him 6 ſeal it, if; che fact aHeged be truly Rated: 

= and if he returns, that the fact is untruly ſtated, Wien the en 
eaſes otherwiſe, am action will He againſt him for makings Wi" 
| falſeretiirn,) This Pill of exceptions is in che nature of an H 
appears eümmable, not in- tlie cot out of welk ther e. Ba! 

tord iſſues for the trial at ui prius, but in the next imme. 


diate ſuperior court, upon a writ of error, after judgment 8 
9 = Ul Py #3 e 414 52 (* given 10 


| 
j 


(>) Gilb. evid. 16r. (Y) Co. Litt. 373. (2) Reg. | 
Br. 182. 2 loſt. 487 | 
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gen in the court below. But a demurrer to evidence ſhalli 
determined by the court, out of which the retord is ſents; 
ſhis happens, where à record or other matter ĩs produced im 


widence, concerning the legal conſequences of which there 


nes a doubt in ta: mwwhich cafe the adverſe: party may if 


pleaſes demur to the whole evidence: which admits the 
4 every fakt that has been alleged, but denies the ſuffi« 
iency of them all in point of law to maintain or -overthrow 


te iſſue (a) : which draws the queſtion of law from the cog b 


ance of the jury, to be decided (as it ought) by the court. 
But neither theſe demurrers to evidence, nor the bills of en- 


gtions, are at preſent ſo much in uſe as formerly; ſinee ih 
wre frequent extenſton of the diſcretionary” powers of the 


dur in granting a new'trial, which is now very n, | 


kd for the miſdirection of the judge bake. Prius. enn 363 


| Au- 


Tx1s open Sauminatbön of witneſſes vi vn voce, in the pre· 
knce of all mankind, is much more conducive to the clear? 
ng up of truth (b), than the private and ſecret examination 
aken down in writing before an officer, or his clexk, in the 


arleſiaſtical courts, and all others that have borrowed their 
mice from tlie civil law: where a itneſs may freq uently 
kyoſe- that in private, which *he/willbe't 

n a public and ſolemn tribunal. There an artful or care 
th ſcribe may make a wieneſs ſpeak what he never meant, 
y cheſſing up his depoſitions in his own forms and language 


it he-is here at liberty to correct and ex plain his meaning 


miſunderſtood Which he can never do afteria written de- 
vlition is once: tak En. Beſides, the dccaſional gueſtions of 


be judge, the jury; and che counſely propoangled tothe wit- 


ſes on a ſudden, wilbſfft out the truth D tte cha 
limial ſet of interrogatorids providuſlypennedantl ſettled: and 


e confronting of -adyerſe witneſſes is another opportunity 


Fobtainin A clear di ſcovery which-can never be had 1 | 
dee preſence of the jud Bee | 
2 


* other method of 5 '* 
Wing the eraminafian, watt Aal ere lid 
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in court. And therefore. it hath been often held (e), t vr 
though, noiproofs be produced on either ſide get. hej lelay 


 Wneditatum fer monem attulerint, an ad ca quae 1 


374 PRIVATE Box: uf 
beſides the reſpect and awe with which his preſence will n 


turally inſpire: the witnels, he is able by uſe. and experience | 
to keep the evidence from wandering from the point in iu in 
In ſhort; by this method of examination, and this only, 7 je 
| perſons who are to decide upon the evidence have an oppoHH ii: 
tunity of obſerving the quality, age, education, underſtand; : 
ing, behaviour, and inclinations of the witneſs; in which upo 
points all-perſons muſt appear alike, when their depoſitioſ tc 
are reduced to writing, and read to the judge, in the abſen n. 
| of [thoſe who made them: and yet as much may be fr « 1 
quently collected from the manner in which the evidence WM un 
delivered, as from the matter of it. Theſe are a few of ten 
advantages attending this, the Engliſh, way of giving teſiſ c 

mony, ore tenus. Which was alſo indeed familiar. amonl 
the ant ient Romans, as may be collected from Qincdtili y 
(e) who. lays down very good inſtructions for examining a nds 
 croſs-examining witneſſes viva woce.... And, this, or ſom the 
what like it, was continued as low as the time of Hadrian (di h 
but the civil law, as it is now, modelled, rejects all gub _ 
ann ee 0 rss“ 747; He to ft 
72414 3 pos ith (5-445 143 ; . : their 
eee ſuch deer as the þ jury: jy chores intheith ol Ls 

| voiilciences by their private knowlege of facts, it was: 

antient doctrine, that this had as much right to ſway the T 
judgment as the written or parol evidence which is deliver de 


might bring in a verdict. For the oath of the jurors, to ſiſi nic 
it according to the beſt of their 'knowlege.,, Which | co vr: 


ſtruction was probably made out of tenderneſs ta juries; I u. 


they might æſcape the heavy penalties; of an attaint, in cg meat 
m . have pray that their verdi, . 


vii TY ri34 70 3045 v 4#! 20 it 1 of a 
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4 e bur; gui, et cujuſ dignitatisy — r eujus acſimiiUe wou 
% finty et, qui /mpliciter wifi fint dicere, utrum unum cunden tl {ic 
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| : 115 agreeable to.the truth, though not according to the evi 
knce produced; with which additional proof the law pre- 
med they were privately acquainted, though it did not ap- 
ar in court. But this daftrine was gradually exploded; 
nen attaints began to be diſuſed, and zeww trials introduced 
l their ſtead. For it is quite incompatible with the grounds, 
pon which ſuch new trials are every day awarded, viz. that 
he verdick. was given awithout, or contrary to, evidence. 
aud therefore, together with new trials, the practice ſeems 
n have been firſt introduced (g), which now univerſally ob- 
zins, that if a juror knows any thing of the matter in iſſue, 
may be ſworn as a nen and give his 1 pollicly 
n court. 


WHEN the dende | 16- hone through on | both ade, 1 
nage in the preſence of the parties, the: counſel, and all 
chers, ſums up the whole to the jury; omitting all ſuper- 
luous circumſtances, obſerving wherein: the main queſtion 
nd prineipal iſſue lies, ſtating what evidence has been given 
p ſupport it, with ſuch remarks as he thinks neceſſary for 
heir direction, and giving chem his N in matters ol 
hu ariſing upon tne; evidence.. | 


Tur jury, after the proofs are ame up, unleſs this 
aſe be very clear, withdraw from the bar to conſider of their 
rerdift ; and, in order to avoid intemperance and cauſeleſs 
lay, are to be kept without meat, drink, fire, or candle; 
mleſs by permiſſion of the judge, till they are all unanimouſſy 
greed, A method of accelerating unanimity not wholly 
known in other conſtitutions of Europe, and in matters of 
neater concern. For by the golden bulle of the empire (h), 
h after the congreſs is opened, the electors delay the election 
if 2 king of the Romans for tairty days, they ſhall be. 
fel only with bread and water, till the ſame is accompliſhed. 
but if our juries eat or drink at all; or have any eatables 
about them, without conſent of the court, and before ver- 
bit, it is  fineabls.; and if they do ſo at e for whom 

| ; they 


{s) Styl. 233. 1 Sid 133. (h) ch. 4. 


376 | PAIN Book III. 
they afterwards find, it will ſet aſide the verdict. Alſo if 
they ſpeak with either of the parties or their agents, after 
they are gone from the bar; or if they receive any freſh eri 
dence in private; or if to prevent diſpute, they caſt lots for 
whom they ſhall find; any of theſe circumſtances will entirely 
vitiate the verdict, . And it has been held, that if the ju- 
rors do not agree in their verdit before the judges are about 
to leave the town, though they are not to be threatened o 
impriſoned (i), the judges are not bound to wait for them, 
but may carry them round the circuit from town to town in 
a cart (kx). This neceſſity of a total unanimity ſeems to be 
peculiar to our own conſtitution (); or, at leaſt, in the 
nembda or jury of the antient Goths, there was required 
(even in criminal caſes) only the conſent of the major part 
and in caſe of an equality, the defendant was held to be ac 
quitted (m). | W | e 


Wuns they are all unanimouſly agreed, the jury re 
pack to the bar; and, before they deliver their verdict, the 
plaintiff is bound to appear in court, by himſelf, attorney 
or counſel, in order to anſwer the amer cement to which b 
the old law he is liable, as has been formerly mentioned (n) 
in caſe he fails in his ſuit, as a puniſhment for his falſe claim 
To be amerced, or à mercie, is to be at the king's merc 
with regard to the fine to be imPoled : in miſericordia domin 
regis pro falſo clamore ſuo. The amercement is diſuſed, by 
the form ſtill continues; and if the plaintiff does not.appear 
no verdiẽt can be given, but the plaintiff is faid to be aH 
non ſequitur clamorem ſuum. Therefore it is uſual for 
plaintiff, when he or his counſel perceives that he has not g 
ven evidence ſufficient to maintain his iſſue, to be voluntaril 
nonſuited, or withdraw himſelf: whereupon the crier is ordere 
to call the plaintiff ; and if neither he, nor any body ta 
him, appears, he is nonſuited, the jurors are diſcharged, i 
action is at an end, and the. defendant ſnhall recover his col 

1 1 35414 Er door js rr 45 Ih 
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The pak of this practice is; that a nonſuit is more eligible. 
jr the plaintiff,” than averditigainſt him: for after a non- 
it, which is only a default, he may commence the ſame 
fit again for the ſame cauſe of action; but after a verdi&t 
kd, and judgment conſequent thereupon, he is for ever 


bred from attacking the deferidant upon the ſame ground of 


pmplaint. | But, in caſe the plaintiff e ihe! jury by 
eir foreman Narr in thei verdict. | 2s 


4 


AverDiCT, were di, 1s Serge or 83 BY 


oy verdict is, when the judge had left or adjourned the 


wrt ; and the jury, being agreed, in order to be delivered 

fm their confinement; obtain leave to give their verdict 
nrily to the judge out of court (o): which privy verdiẽt 

; of no force, unleſs aſterwards affirmed by a public verdict” 
hen openly in court; wherein the jury may, if they pleaſe, 
ay from their privy verdict. So that the privy verdi& is 

feed a mere nullity; and yet it is à dangerous practice, 
bowing time for the parties to tamper with the jury, and 
erefore very ſeldom indulged. But the only effectual and 
gal verdict is the public verdict ; in which they openly de- 

re to have found the iſſue for the plaintiff, or for the defen - 

ant; and if for the plaintiff, they aſſeſs the damages alſo 
tained by the plaintiff, in e une mon 

ch the action is brought. 


: "44 | 
41 i 3&1 1014 
. 


bn if there ariſes on che caſe any difficult 
utter of law, the jury for the ſake of better information, 
d to avoid the danger of having their verdict attainted, 

nll find a ſpecial: norilift's ; which is grounded on the ſtatute , 
tm. 2. 13 Edw. I. c. 30. F. 2. And herein they ſtate 
e naked fats, as they find them to be proved, and pray 
r advice of the court thereon; concluding conditionally, . 
at if upon the whole matter the court ſhall be of, 
nion that the plaintiff had cauſe of action, they then 
d for the n $f if n then for the defendant. 


This c 


(o) If the judge bath adjourned the court to his own lodgings, 


Wn receives the. verdict, it is a . and not a! ivy 
Imct, h \ {| 
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'over a ſpecial verdict, that it is attended with much leſs ex 


makes it a thing to be wiſhed, that a method could be deviſee 


entering the caſe at length upon the potea.. But in both:theſ 


ud entered at length on hs ee and * _ 3 | 
ed and determined in the court af ene whene - 
the iſſue dame to be tried. | Wy 2M 


Aenne method of finding a 3 of ſpecial, verdif 1 
is vvhen the jury find a verdict generally for the plaintiff, buff 1 
ſubje&, nevertheleſs to the opinion of the judg e or the court. 
above, on a ſpecial caſe ſtated by the cone on both ſide 
with regard to a matter of law: which has the — : 


penſe; and . obtains a much ſpeedier deciſion; the poſtea ( 
which in the next chapter) being ſtayed 1 in the hands of thi 
officer of ai f prius, till the queſtion is determined, and tha 
verdict is then 2 for the plaintiff or defendant as the 
caſe may happen. 4,45 nothing appears upon the record 
but the general wary, e partięs are hereby precluded fron 
the benefit of a writ of error, if diſſatisfied with the judg 
ment of the court or judge upon the point of law, Whact 


of either leſſening the expenſe of ſpecial verdicts, or elſe 0 


inſtances the jury may, if they think proper, take upon them 

ſelves to determine, at their own hazard, the. complicated 
queſtion of fact and law. 3 and, without either ſpecial verdid 
or ſpecial caſe, may find a verdi& abſolutely either for th 
e or benen ( P)- 


Warn the jury ng delivered. in ee e ants 
is recorded in court, they are then diſcharged. And f 
ends the trial by jury: a trial, which beſides the other val 
advantages which we have occaſionally obſerved in ith Fong 
progreſs, is alſo as expeditious andicheap, as it is conve 
nient, equitable, and. certain ;, for a commiſſion out « 
chancery, or the civil law courts, for examining witneſil 1 
in one cauſe will frequently laſt as long, and of courſe Mn. . 
full as expenſive, as the trial of. a hundred iſſues at 1 
prius: and 635 the fact cannot be determined by ſuch com 

44 76 | mufſione 
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f oners at * no; not till the depoſitions are publiſhed | | 


dread at the hearing of the cauſe in court. 5 


heox theſe accounts the trial by jury ever has been, and 


io | nt ever will be, looked upon as the glory of the Engliſh 


And, if it has ſo great an advantage over others in re- 


bing civil property, how much muſt that advantage be 


kyhtened, when it is applied to criminal caſes | But this we 
it refer to the enſuing book of theſe commentaries : only 

eving for the preſent, that it is the moſt tranſcendant pri- 

lege which any ſubje& can enjoy, or wiſh for, that he can= 


it be affected either in his property, his liberty, or his per- 


j but by the unanimous conſent of twelve of his neighbours 


equals. A conſtitution, that I may venture to affirm has, 


der providence, ſecured the juſt liberties. of this nation for 
ing ſucceſſion of ages. And therefore a celebrated French 
nter (q), whe concludes, that becauſe Rome, Sparta, and 


rthage have loſt their liberties, therefore thoſe of England 


| tme muff periſh, ſhould have recollected that Rome, 
harta, and Carthage, at the arne were 


Wil, were ſtrangers to the trial by jury. 


GrraT as this eulogium may ſeem, it is no more than 
„ admirable conſtitution, when traced to its principles, 


il be found in ſober reaſon to deſerve. The impartial 


ininiſtration of juſtice, which ſecures both our perſons. 
ud our properties, is the great end of civil ſociety. Bur if 
lat be entirely entruſted to the magiſtracy, a ſcle&t body of 
kn, and theſe generally ſelected by the prince or ſuch as 
joy the Higheſt offices in the ſtate, their deciſions, in ſpite 
{their own natural integrity, will have frequently an invo- 
tary biaſs towards thoſe of their own rank and dignity : it. 
not to be expected from human nature, that the eau ſhould: 


K always attentive to the intereſts and good of the many. 


1 the other hand, if the power of judicature were placed 
t random in the hands of the multitude, their deciſions. 
Wuld be wild and capricious, and a new rule of action 


p would. 


(q) Monteſq. Sp. L. xi. 6. 
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would be every day eſtabliſhed in our courts. It is will | 
therefore ordered, that the principles and axioms of lav 
| which are general propoſitions, flowing from abſtracted reaſo 
and not accommodated to times or to men, ſhould be depoſiteſ 
in the breaſts of the judges, to be occaſionally applied ti 
ſuch facts as come properly aſcertained before them. Fe 
here partiality can have little ſcope : the law is well Known 
and is the ſame for all ranks and degrees; it follows as a re 
gular concluſion from the premiſes of fact pre-eſtabliſhed 
But in ſettling and adjuſting a queſtion of fact, when intruſte 
to any ſingle magiſtrate, partiality and injuſtice have 3 
ample field to range in either by boldly aſſerting that to b 
prove which is not fo, or more artfully by ſuppreſſing ſom 
circumſtances, ſtretching and warping others, and diſtinguiſh 
ing away the remainder. Here therefore a competent nu 
ber 'of ſenfible and upright jurymen, choſen by lot fro 
among thoſe of the middle rank, will be found the beſt in 
veſtigators of truth, and the ſureſt guardians of public juſtice 
For the moſt powerful individual in the ſtate will be cautiou 
of committing any fragrant invaſion of another's right, whe 
he knows that the fact of his oppreſſion muſt be examine 
and decided by twelve indifferent men, not appointed till th 
hour of trial; and that, when once the fact is aſcertained 
the law muſt of courſe redreſs it. This therefore preſerves 1 
the hands of the people that ſhare, which they ought to hay 
in the adminiſtration of public juſtice, and prevents the en 
croachments of the more powerful and wealthy citizens. Every 
new tribunal, ere&ed for the deciſion of facts, without th 
intervention Cf a jury, (whether compoſed of juſtices of -th 
peace, commiſſioners of the revenue, judges of a cou 
of conſcience, or any other ſtanding magiltrates) is a ſte 
towards eſtabliſhing ariſtocracy, the moſt oppreſſive of ablo 
| late governments. The feodal ſyſtem, which, for the ſak 
of military ſubordination, purſued an ariſtocratical pla 
in all its arrangements of property, had been intolerabl 
in times of peace, had it not been wiſely counterpoiſe 
by that privilege, ſo univerſally diffuſed through ever 
part of it, the trial by the feodal peers. And in ever 


count!) 
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on the continent, as the trial by the peers has been 
dually diſuſed, fo the nobles have increaſed in power, till 
fate has been tornto pieces by rival factions, and oligar- 

by in effect has been eſtabliſhed, though under the ſhadow 
{regal government z unleſs where the miſerable commons 
me taken ſhelter under abſolute monarchy, as the lighter 
of the two. And, particularly, it is a circumſtance well 
thy an Engliſhman's obſervation, that in Sweden the 


bh, 23. 


"1 


jed in its full vigaur ſo lately as the middle of the laſt cen- 
py (r), is now fallen into diſuſe (s): and that there, 
hgh the regal power'is in no country ſo cloſely limited, yet 
& liberties of the commons are extinguiſhed, and the go- 
mment is degenerated into a mere ariſtocracy ere 
krefore, upon the whole, a duty which every man owes to 
country, his friends, his poſterity, and himſelf, to main- 
in to the utmoſt of his power this valuable conſtitution in 
lits rights; to reſtore it to its antient dignity, - if at all im- 
ured by the different value of property, or otherwiſe deviated 
bm its firſt inſtitution ; to amend it, wherever It is defective; 
kl, above all, to cold with the moſt jealous circumſpeRion 
Link the introduction of new and arbitrary methods of 
jk, which, under a variety of plauſible pretences, may in 
ne imperceptibly undermine beſt preſervative of En- 
lh liberty. 


Yer, after all, it muſt be * chat me! beſt and oſt 
tut method to preſerve and extend the trial by jury 
ipraſtice, would be by endeayouring to remove all the 
lifts, as well as to improve the advantages, incident 
this mode of enquiry, If juſtice is not done to the 


ling facts, in ſpite. of all encomiums and panegyr ics on 
als at the common law, they will reſort in ſearch of that 
lice to another tribunal ; though more dilator Ys, 9 — 


ire expenſive, though more arbitrary in its frame and con- 
ſtitution. 


51 
rip Whitelocke of bnd 427. 2 Med, Un. Hit, xxxiii, 24, 
17. 


i aby jury, that bulwark of northern liberty, which conti- | 
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a jury, the neceſſities of the public revenue will call for 


; ſurdity, that in the ſame cauſe, between the ſame parties 


ſubſequent events may tempt him to give it a diffeſ 
colour. And as, this evidence may be any obtal 


tution. | If juſtice is not done to the crown by the verdia 


erections of ſummary tribunals, | The Wain defed mn 
to * Ts | N 


1. THE want of a complete diſvorery by the oath of 
parties. This each of them is now entitled to have, by if 
ing through the expence and circuity of a court of equi 
and therefore it is ſometimes had by conſent, even 8 cou 
of law. How far ſuch a mode of compulſive examination 
agreeable to the rights of mankind, and ought to be intro 
ced in any country, may be matter of curious diſcuſſion, 
is foreign to our preſent enquiries. It has long been int i 
duced and eftabliſhed in our courts of equity, not to ment 
the civil law courts ; and it ſeems the height of judicial f 


the examination of the ſame facts, a diſcovery by the « 


of the parties ſhould be permitted on one ſide of Weſtminſſſ de 
hall, and denied on the other: or that the judges of one MI 
the ſame court ſhould be bound by law to reje& ſuch a ſpe | 
of evidence, if attempted on a trial at bar; but, when Wii 
ting the next day as a court of equity, mould be obliged con 
hear ſuch examination read, and to found their decrees uy 
it. In ſhort, common reaſon vill tell us, that in the Man 
country, governed by the ſame laws, ſuch a mode of enqi it 
ſhould be univerſally admitted, or elſe univerſally rejetM dbe 

. r 5 8 6 : | den 
28. A SECOND defect is of a nature ſomewhat ſimilaf nul 
_ the firſt : the want of a compulſive power for the producſſ pi 
of books and papers belonging to the parties. In the hal; . 
of third perſons they can generally be obtained by ta 
of court, or by adding a clauſe of requiſition to Wh, 
writ of ſubpoena, which is then called a ſubpoena duces ter cc: 
But, in mercantile tranſactions eſpecially, the fight or Wie : 
s on books is frequently deciſive; ſuch, for inſtar: 

as the daybook of a trader, where the tranſaction mull ha 
ently entered, as really underſtood at the time; tho don 


0.23. | Wronces, 333 
41 produced on a trial at Jaw, by the cireuitous courſe of 
ang a bill in equity, the want of an original power for che 
: by purpoſes in the tourts of law is Hable to the ſame ob. 

| fryations : as were e on the preceding Wa E Hh LE 


£ [4 1: 14113 7 


„ Avoruen want is that of powers to examine wit- 


206 1 abroad, and to receive their depoſitions in writing, 


where the witneſſes reſide, anid eſpecially when the cauſe of 
lion ariſes in-a foreign country. To which may be added 
he power of examining witneſſes that ate aged, or going 
broad, upon interrogatories de bene eſſe; to be read in evi- 
Wi itnce if che trial ſhould be deferred till after their death or 
W iparture, but otherwiſtto be totally ſuppreſſed.” 'Both theſe 
ie now very frequently” effected by mutual conſent; if the 
jarties are open and candid; and they may alſo be done indi- 
fell at any time, throiigh the channel of a court of equity : 
u ſuch a practice has never yet re g 000 as 
| we rolc of a cone es tw. At 151 be F dei ut aß 7 

4. Tus adminiftration.of fjuſtice thiuld mot a be chaſts, 
but (like Caeſar's wife) ſhould not even be ſuſpected. A jury 
oming from the'neighbourhogd is in ſome reſpects a great 
alrantage ; but is often liable to ſtrong objeCtions : eſpecially 
in {mall juriſdictions, as in cities which are counties of them- 
kives, and ſuch where aſſiſes are but ſeldom holden; or 
where the queſtion in diſpute has an extenſive local ten» 
tncy ; where a ery has been raiſed and the paſſions of the 
naltitude been inflamed; or where one of the parties is po- 
pular, and the other a ſtranger or obnoxiqus. It ĩs true that 
fa whole county is interefted in the queſtion to be tried, the 
ral by the rule of law () muſt be in ſome adjoining county: 
but, as there may be à öſtrict intereſt ſo, minute as not to 
bccaſion any biaſs, ſo there may he the ſtrongeſt biaſs, where 
the whole county cannot be ſaid to have any pecuniary inte- 
all, In all theſe caſes, to ſummon a jury, labouring under 
cal prejudices, is laying a ſnare for their conſciences: and, 
mou they theuls _ ne and yigowy: 2 nd ſuffi · 
| cient 


(s) see page 75. | 0 mg. „. 
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' cient to keep them upright, the parties will grow ſuſpicio 3; 
and reſort under various pretences to another mode of ti 
The gourts of law will therefore in tranſitory. actions y Vety, 
ten change the ne, r country wherein tl e cauſe i 18, to, 
tried (x) : but in local e though they f ometimes| 


and abſolutely, the parties are drivey. to the delay and 
penſe of a court of equity; where, upon making out a pi 
per caſe, it is done upon the ground of being PE to 
4 impartial. - and ſatisfaRory, trial (y)) . 
F wo ov bee not 4, 
Tur locality of 991 required. by the common. Jaw: ND 1 
R of the antient locality of ji juriſdiction. All g o 
the world, actions tranſitory follow the p ſon of the defeſ 
dant, territorial ſuits muſt be diſcuſſed in the territorial tribſ = 
nal. I may ſue a Frenchman, here for a debt contract 
-abroad; but lands lying in France muſt be ſued for there, ans 
Engliſh lands muſt be ſued for in the kingdom of Engla 
Formerly they were uſually demanded only in the court-barꝙ unt 
of the manor, where the ſteward could ſumnion no jurors bi 
ſuch as were the tenants of the lord. When the cauſe was rd 
moved to the hundred court, (as ſeems to have been the cou 
in the Saxon times) (2) the lord of the hundred had a farthd 
power, to convoke the inhabitants of different vills to form 
jury; obſerving probably always to intermix among them 
ſtated number of tenants of that manor herein the diſpuf 
aroſe. When "afterwards it came to the caunty court, th 
great tribunal of Saxon juſtice, the ſlieriff had wider authority 
and could impanel a jury from the men of his county 
large: but was obliged (as a mark of the original locality' 
the cauſe) to return a competent number of hundredors; on! | 
ting the inferior diſtinction, if indeed it ever exiſted.” Ani 
hen at length, after the conqueſt, theking's juſticiars drey 
the fe oke thy: cauſe from! = weren court, thoug 
| th 
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0 x) 140 pag. 294. Gb among ee & achir tot 
was the caſe of the iſſdes directed by the houſe of lords in the ca 
between the Duke of Devonſhire and the minors of the count) 


Derby, 4.D. 1762, (2) LL, Edw, Conf, e. 3%. Wilk. 203. 
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cold have ſummoned a jury from any wt of the king- 
yet they choſe to take the cauſe as they found it, with 
s local appendages ; triable by a ſtated number of hun- 
os, mixed with other freeholders of the county. The 
| 1 tion as to hundredor hath gradually worn away, and at 
n entirely vaniſhed (a); that of counties ſtill remains, 
any beneficial purpoſes : but, as the king's courts have 
ndiction co-extenſive with the kingdom, there ſurely can | 
no impropriety in departing from the general rule, when 1 
beat ends of juſtice warrant and require an excoptiog. | "= 


ol [Have ventured to Halt theſe defects, that the juſt pane- 
i, which I have given on the trial by jury, might appear 

ee the reſult of ſober reflection, and not of enthuſiaſm or 
dice. But ſhould they, after all, continue unremedie d : 
Wi uoſupplied, ſtill (with all its imperfections) I truſt that 
lis mode of deciſion will be found the beſt criterion, for in- | 
ſligating the truth of facts, that was ever Wes in any" 
try. G1 tes | | : 


(a) See pag. 366. 
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i the plaintiff makes default, or is nonſuit; or whateyer, i 
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CHAPTER THE TWENTY FOURTH, 
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Or. JUDGMENT, and 57s INCIDENTS; 


* 


PÞ the following ekiapter we are to conſider the tranſketion 
I ia cauſe, next immediately ſubſequent to arguing the deꝗ 
murrer, or trial of the iſſue, Ig 


IF the iſſue be an iſſue of fact; and, upon trial by any ol 
the methods mentioned in the two preceding chapters, it be 
found for either the plaintiff or defendant, or ſpecially ; of 


ſhort, is done ſubſequent to the joining of. iſſue and awarding 
the trial, it is entered on record, and is called a poftea (a) 
The ſubſtance of which is, that poftea, afterwards, the fait 
plaintiff and defendant appeared by their attorneys at the plac 
of trial; and a jury, being ſworn, found ſuch a verdict 


or, that the plaintiff after the jury ſworn made default, an iy 
did not proſecute his ſuit ; or, as the caſe may happen. Th, 
is added to the roll, which is now returned to the court fron 
which it was ſent: and the hiſtory of the cauſe, ſrom ti 7 
time it was carried out, is thus continued by the ops "UP 
I : N , Nuk tl, 


(a.) Append, No, II. 5. 6. 


(h, 24 © PEE EB Wronas | | 27 


NexT follows, ſixthly, the judgment of the __ upon. 
hat has previouſly paſſed ; both the matter of law and mat- 
tr of fact being now fully weighed and adjuſted. Judgment 
nay however for certain cauſes be ſuſpended, or finally arreſt- 
4; for it cannot be entered till the next term after trial had, 
ad that upon notice to the other party. So that if any de- 
elt of juſtice happened at the trial, by ſurprize, inadvertence, 
miſconduct, the party may have relief in the court above, 
y obtaining a new trial; or if, notwithſtanding the ifſye of 
i be regularly decided, it appears that the complaint was 
ither not actionable in itſelf, or not made with ſufficient pre- 
akon and accuracy, the party may ſupercede i it, by wg 
x ſtaying the judgment. 


1. CausEs of ſuſpending the judgment by granting a new 
rial, are at preſent wholly extrin/ic, ariſing from matter 
ſueign to or dehors the record. Of this ſort are want of no- 
tice of trial; or any flagrant miſbehaviour of the party pre 
ruling towards the jury, which may have influenced their 
dict; or any groſs miſbehayiour of the jury among them- 
flves ; alſo if it appears by the judge's report, certified to 
the court, that the jury have brought in a verdi& without or 
ontrary to evidence, ſo that he is reaſonably diſſatis fied there- 
with (b); or if they have given exorbitant damages (c); or 
if the judge himſelf has miſ- directed the jury, ſo that they 
fund an unjuſtifiable verdict; for theſe, and other reaſons of 
te like kind, it is the practice of the court to award a zenv 
n ſecond trial. But if two juries agree in the ſame or a 
inilar verdi&, a third trial is ſeldom awarded (d) : for the 
by will not readily ſuppoſe, that the verdi& of any one ſub- 
kquent jury can 1 countervail the oaths of two 0 proveding ones. 


Tas exertion of theſe ſuperintendent powers of the king's 
tourts, in ſetting aſide the verdict of a jury and granting a new 
inal, on account of miſbehaviour in the jurors, is of a date 

R 2 extremely 


00 Law of nifi pris. 303, 4. ( Comb. 37. (%) s Mod. 
N. Salk. 249. 4 : 
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extremely antient. There are inſtances, in the year books 
of the reigns of Edward III. (e), Henry IV. (f 1 and Henri 
VII. (g), of judgments being ſtayed (even after a trial at bar) ; 
and new wenire's awarded, becauſe the jury had eat and dran 
without conſent of the judge, and hecauſe the plaintiff had : 
privately given a paper to a juryman before he was ſworn 
And upon theſe the chief juſtice, Glyn, in 1655, groundeg . 
the firſt precedent that is reported in our books (h) for granting g 
a a new trial upon account of exceſſive damages given by thi 
jury: apprehending with reaſon, that notorious partiality i | 
the jurors was a principal ſpecies of miſbehaviour. A fey 
years before, a practice took riſe in the common pleas (i), 0 

ting new trials upon the mere certificate of the age 
(unfortified by any report of the evidence) that the verdi& 
had paſſed againſt his opinion: though chief juſtice Rolle 
(who allowed of new trials in caſe of miſbehaviour, ſurprize | 
or fraud, or if the verdi&t was notoriouſly contrary to evi. 
dence) (x) refuſed to adopt that practice in the court of king's 
bench. And at that time it was clearly held for law (1), that 
. whatever" matter was of force to avoid a verdict, ought to be 
returned upon the poffea, and not merely ſurmiſed to the court; 
leſt poſterity ſhould wonder why a new wvenzire was awarded 
without any ſufficient reaſon appearing upon the record. Buff 
very early in the reign of Charles the ſecond new trials were 
oranted upon affidavits (m); and the former ſtrictneſs of the 
courts of law, in reſpect of new trials, having driven many 
parties into equity to be relieved from oppreſſive verdicts 
they are now more liberal in granting them: the maxim at 
preſent adopted being this, that (in all caſes of moment] 
where juſtice is not done upon one trial, the injured party ig 
Bere to another (n). 
n Fo 


e) 24 Ede, III. 24. Bro. Abr. t. verdite. 17. (f) iH 
IV. 18. Bro. Abr. t. enqueſt. 75. (g 14 Hen. VII. 1. Bro. Abr 
t. verdite 18. (h) Style. 466. (i) Ibid. 138. (k) 1 Sid 
236. Styl. pract. Reg. 310, 311. edit. 1657. (1) Cro. Eliz 
616. Palm. 32g. 1. Brownl, 20;. (m) 1 Sid 335, 2 Leg 


140, () 4 Burr. 395. 
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FORMERLY the only remedy, for reverſal of a verdict un- 


uly given, was by writ of attaint; of which we ſhall ſpeak 
athe next chapter, and which is at leaft as old as the inſtiru- 
bon of the grand aſſiſe by Henry II. (n), in lieu of the Nor- 
nun trial by battel. Such a ſanction was probably thought 
WY :ccffary, when, inſtead of appealing to Providence for the 
keiſion of a dubious right, it was referred to the oath of 


a : fllible or perhaps corrupted men. Our anceſtors ſaw, that 
IM: jury might give an erroneous verditt : and, if they did, 
at it ought not finally to conclude the queſtion in the firſt - 


nance : but the remedy, which they provided, ſhews the 
gnorance and ferocity of the times, and the ſimplicity of 
he points then uſually litigated in the courts of juſtice. They 
uppoſed that, the law being told to the jury by the judge, 
the proof of fact muſt be always ſo clear, that, if they found 
wrong verdict, they muſt be wilfully and corruptly perjured. 
Whereas a juror may find a juſt verdi& from unrighteous 
notives, which can only be known to the great ſearcher of 
karts: and he may, on the contrary, find a verdi& very 


nanifetly wrong, without any bad motive at all; from inex- | 


erience in buſineſs, incapacity, miſapprehenſion, inattention 
v circumſtances, and a thouſand other innocent cauſes. But 
uch a remedy as this laid the injured party under an inſupera- 
tle hardſhip, by making a conviction of the jurors for perjury 
the condition of his redreſs. e 


Taz judges ſaw this; and very early, even for the miſbe⸗ 
hriour of jurymen, inſtead of proſecuting the writ of 
taint, awarded a ſecond trial: and ſubſequent reſolutions, 


br more than a century paſt, have ſo extended the benefit 


this remedy that the attaint is now as obſolete as the 
ral by battel which it ſucceeded : and we ſhall probably 
ke the revival of the one as ſoon as the revival of the other. 
And here I cannot but again admire (p) the wiſdom of 


ſufering time to bring to perfection new remedies, more 


aly and beneficial to the ſubje&t ; which, by degrees, 
| | R 3 a from 


(o) I, regali inſtitutioni eleganter in ſerta. (Olanv. J. 2. e. 19.) 
J See pag. 268. | | 
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from che experience and approbation of the people, ſuper. 
ſede the neceſſity or um of uſing or continuing the ald. 


away all cauſes of conſequence ta be decided according to 


© mercial property, come often to be tried by a jury, merelyl 


_ diſpute very frequently introduces nice queſtions and ſubtiltie 


which a little recollection would have ſolved. in the hurry off 


the jury: he may not be able ſo to ſtate and range the evidence 


of public juſtice ſhould be to give public ſatisfa&tion, If thy 


of his counſel, or even in the opinion of by-ſtanders, no par 


arraign the determination as manifeſtly unjuſt; ; and abhor 
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Ip every verdict was 8 the fiſt inftance, it would 
tend to deſtroy this valuable method of trial, and would drivel 


forms of the imperial law, upon depoſitions in | 
which might be reviewed in a courſe of appeal. Cauſes of 
great importance, titles to land, and large queſtions of com- 


upon the general iſſue: where the facts are complicated and 
intricate, the evidence of great lengtli and variety, and ſome4 
times contradicting each other; and where the nature of the 


of law. Either party may be ſurprized by a piece of eyi- 
dence, which (had he known of its production) he could hayd 
explained or anſwered ; or may be puzzled by a legal doubt. 


a trial the ableſt judge may miſtake the law, and miſdire 


as to lay it clearly before them; nor to take off the artful 
impreiſions which have been made on their minds by learned 
and experienced advocates, The jury are to give their opi4 
nion iaſtanter; that is, before they ſeparate, eat, or drink, 
And under theſe circumſtances the moſt intelligent and be 
intentioned men may bring in a verdict, which they them 
ſelves upon cool deliberation would wiſh to reverſe, 


Nexr to doing right, the great object in the adminiſtrator 
verdict be liable to many objections and doubts in the opinion 


ty would go away ſatisfied unleſs he had a proſpect of review 
ing it. Such doubts would with him be deciſive z he would 


tribunal which, he imagined had done him an injury without 
poſſibility of redreſs. 


GRANTING 


(by %%½dqſ Wenne. 1. 


„ a new trial, under proper regulations, cures 
I theſe inconveniences, and at the ſame time preſerves in- 
ie and renders perfect that moſt excellent method of deciſion, 
vhich is the glory of the Engliſh law. A new trial is a re- 
1 karing of the cauſe before another jury; hut with as little 
E prejudice to either party, as if it had never been heard before. 
No advantage is taken of the former verdiòt on the one fide, 
ir the rule of court for (awarding fuch ſecond trial on the 
aher: and the ſubſequent verdict, though contrary to the firſt, 
ports no title of blame upon the former jury; Who, had 
bey poſſe ſſed the fame lights and advantages, would probably 
hve altered their own opinion, The parties come better in- 
formed, the counſel better prepared, the law is 22 
underſtood, the judge is more maſter of the ſubject; and | 
Inking een een 7 * 


A SUFFICIENT . myſt dowerdr be laid dee tke 
wut, to ſatisfy them that it is neceſſary to juſtice that the 
auſe ſhould be farther conſidered. If the matter be ſuch, as 
id not or could not appear to the judge who preſided at if 
vu, it is diſcloſed to the court by affidavit : if it ariſes 


fom what paſſed at the trial, it is taken fram the judge's in- 


mation; whouſually makes a ſpecial and minute report of 
the evidence. Counſel are heard on both ſides to impeach or 

dbliſh the verditt, and the court give their reaſons at large 
hy a new examination ought or ought not to be allowed. 
The true import of the evidence is duly weighed, falſe colours 
ve taken off, and all points of law which aroſe at the trial 
ve upon full deliberation — explained and ſettled. 


Nos do the courts lend Saen — 
for a review of the former verdi&t. They muſt be ſatisfied, that 
lere are ſtrong probable grounds to ſuppoſe that the merits 
hre not been fairly and fullydiſcuſſed, and that the deciſion is 
Itagreeable tothe juſtice and truth of * caſe. A new trial is 

IETF R 4 not 


hang nearly equal: that, which leans againſt the former ver 


Ken 2 x 4 Js 1 (air 11 0 „ £34 13 1 * | 
I granting ſuch farther trial (which is matter of ſound diſF 


the party applying under all ſuch equitable terms, as his an- 


"2" 
i 


= an Boo II 
not granted, where the value is too inconſiderable to merit M 
ſecond examination. It is not granted upon nice and forma 
objections, which do not go to the real merits. It is not grant 5 
ed in caſes of ſtrict right or ſummum jus, where the rigoroui 
exaction of extreme legal juſtice is hardly reconcileable tf 
conſcience, Nor is it granted where the ſcales of evidencf 


dict, ought always very ſtrongly to preponderate. 
: 8 N 3 eget $5 et + ; Tl 


cretion) the court has alſo an opportunity, which it ſeldomlf 
fails to improve, of ſupplying thoſe defects in this mode off 
trial which were ſtated in the preceding chapter; by layingf 


tagoniſt ſhal i dere and mutually offer to comply with: ſuch 
as the diſcovery of ſome facts upon oath; the admiſſion off 

thers, not intended to be litigated; the production of deeds, 
books, and papers; the examination of witneſſes, infirm o 
going beyond ſea; and the like. And the delay and expenſe 
of this proceeding are ſo ſmall and trifling, that it never can 
be moved for to gain time or to gratify humour. The motion 
muſt be made within the firſt four days of the next ſucceed- 
ing term, within which term it is uſually heard and decided. 
Anditis worthy OI ſuperior to all others 
the trial by jury approves. itſelf, even in the very mode of its} 
reviſion. In every other country of Europe, and in thoſe off 
our own tribunals which conform themſelves to the proceſs off 
the civil law, the parties are at liberty, whenever they pleaſe, 


to appeal fromday today andfrom court to court upon queſtions © t 


merely of fact; which is a perpetual ſource of obſtinate chicane, WW" 
delay, and expenſive litigation (q). With us no new trial 15 *: 
| | | | 2 | TOLL PT allowed, cal 


(q) Not many years ago an appeal was brought to the houle ef 
lords from the court of ſeſſion in Scotland, in a cauſe between Nap- pl: 
ter and Macfarlane. It was inſtituted in March 1745; and, (21- i; 
after many interlocutory orders and ſentences below, appealed 
from and reheard as far as the courſe of proceedings would admit) 
was finally determined in April 1749. the queſtion being only on © 
the property in an ox, adjudged to be of the value of three guineas: 

No pique or ſpirit could have made ſuch a cauſe, in the court © 
king's bench er common pleas, have laſted a tenth of the time, ot 
have coſt a twentieth part of the expenſe, | 


ch. 24. WRONG Ss. = 
lowed, unleſs there be a manifeſt miſtake, and the ſubject 
natter be worthy of interpoſition. The party who thinks 
limſelf aggrieved may ſtill, if he pleaſes, have recourſe to 
is writ of attaint after judgment; in the courſe of the trial 
te may demur to the evidence, or tender a bill of exceptions. 
And, if the firſt is totally laid aſide, and the other two very 
dom put in practice, it is becauſe long experience has ſhewn, 
hat a motion for a ſecond trial is the ſhorteſt, cheapeſt, and 
noſt effectual cure for all imperfections in the verdict : whe- 
ther they ariſe from the miſtakes of the parties themſelves, 
of their , or attornies, or even of the judge and] Po 
>. ARRESTS 85 judgment ari Rem intrinſie cauſes, ap- 
Wl [caring upon the face of the record. Of this kind are, firſt, 
ere the declaration varies totally from the original writ ; as 
chere the writ is in debt or detinue, and the plaintiff declares 
n an action on the caſe for an aſſumpſit: for, the original 
wit out of chancery being the foundation and warrant of the 
whole proceedings in the common pleas, if the declaration 
does not purſue the nature of the writ, the court's authority 


btally fails. Alſo, ſecondly, where the verdi& materially * * 


lifters from the pleadings and iſſue thereon ; as if, in an action 
for words, it is laid in the declaration that the defendant ſaid, 
the plaintiff is a bankrupt ;”* and the verdict finds ſpecially - 
that he ſaid, “the plaintiff aw: be a bankrupt.” Or, thirdly, 
f the caſe laid in the declaration is not ſufficient in point 
f law to found an action upon. And this is an invariable 
ule with regard to arreſts of judgment upon matter of law, 
that whatever is alleged in arreſt of judgment muſt be ſuch” 

" watter, as would upon demurrer have been ſufficient to over- 
turn the action or plea.” As if, on an actior for ſlander in 
elling the plaintiff a Jew, the defendant denies the words, and 
ſue is joined thereon; now, if a verdi& be found for the 
pantiff, that the words were actually ſpoken, whereby the fact 
s eſtabliſhed, till the defendant may move in arreſt of judg- 
nent, that to call a man a Jew is not actionable: and, if the 
wort be of that opinion, the judgment ſhall be arreſted, and 


never 


94 5 PRIVATE. | Boo. 
never entered for the plaintiff. Bue the rule will got hoe 


1 not al lege that the treſpaſs was committed on any certain day (r); 
or if the defendant juſtifies, by preſcribing for a right of com- 


| leuant and conchant on the land (s); though either of theſe 
plea, yet if the adverſe party omits to take advantage of 


che inſpection of a judge would find a werdi$t for the plaintiff 


out which his general allegation i is defective (t). Exceptions 
therefore, that are moved in arreſt of judgment, mult be 


 aftion of debt che defendant pleade mot guilty inſtead of will 
in the firlt cake, or far che defendant in che nd. £ 


e conver ſo, that every thing that may be alleged as cauſe off 
te demurrer will be good in arreſt of judgment: for if af 
declaration or plea omits to ſtate ſome particular circumſtance, : 
without proving of which, at the trial, it is impoſſible to 
fupport the action or defence, this omiſſion ſhall be aided by af 
verdict. As if, in an action of treſpaſs, the declaration doth 


mon for his cattle, and does not plead that his cattle were 
defects might be good cauſe to demur to the declaration or 


ſuch omiſſion in due time, but takes iſſue, and has a verdict 
againſt him, theſe exceptions cannot after verdict be moved 
in arreſt of judgment. For the verdi& aſcertains thoſe fads, 
which before from the inaccuracy of the pleadings might be 
dubious ; fince the law will not ſuppoſe, that a jury under 


_ DA WA” So EX , . ds... ARR. AEST 


or defendant, unleſs he had proved thoſe circumſtances, with- 


much more material and glaring than fuch'as will maintain af 
demurrer : or, in other words, many inaccuracies and omiſſi- 
ons, which would be fatal, if early obſerved, are cured bya 
ſubſequent verdict; and nat ſuffered, in the laſt Gage of a 
cauſe, to unravel the whole proceedings, But if the thing 
omitted be eſſential to the action or defence, as if the plain- 

tiff does not merely Rate his title in a defective manner, but 
ſets forth a title that is tatally defectiyve in itſelf (u), or if toanf 


» My © a a. 


debet (), theſe cannot be cured by a verditt for the 


<<C © ˖² 2 © — ww ww we wa 


| (r) Carth. . Ero. Jae. 7 y 1 Nod. 29h 


© eee root ens 
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ue be joined on a fact totally immaterial, or inſuſficient to 
determine the right, ſo that the court upon the finding cannot 
know for whom judgment ought to be given; as if, on an 
action on the caſe in aſſiumßſit againſt an executar, be pleads 


that he himſelf (inſtead of the teſtator) made no ſuch pro- 


wiſe (x) : or if, in an action of debt on bond conditioned to 
pay money on or before a certain day, the defenda nt pleads 
payment on thy day (y) (which, if found for the plaintiff, 
would be inc 
theſe caſes the court will after verdict award a repleader, quod 
partes replacitent © unleſs it appears from the whole record that 
nothing material can poſſibly be pleaded in any ſhape whatſo- 
erer, and then a repleader would be fruitleſs (2). And, 


whenever a repleader is granted, the pleadings muſt begin de 


woo at that ſtage of them, whether it be the plea, replication 
or rejoinder, &c. 7 wherein there appears to have . 
irt defect, or deviation USE FD e (a). 


Ir ind is not by fi of theſe means arreſted aka 
the firſt four days of the next term after the trial, it is then to 
be entered on the roll, or record. Judgments are the ſentence 
of the law, pronounced by the court upon the matter contained 
in the record; and are of four forts. Firſt, where the 
facts are confeſſed by the parties, and. the law determined by 
the court; as in caſe of judgment upon demurrer: ſecondly, 
where the law 1s admitted by the parties, and the facts diſput- 
ed; as in caſe of judgment on a werdi :, thirdly, where 
both the fact and the law ariſing thereon are admitted by the 
defendant ; which is the caſe of judgments. by camfaſſon or 
&fault : or, laſtly, where the plaintiff is convinced that 
either fact, or law, or both, are inſufficient to ſyppoxt his 
action, and therefore abandons or withdraws his proſecution 5 
which is the ds Ideas upon a ee or retraxit. 

| Hanz Tas | 


4 32 At 1 ii | 
(x) 2 Ventr. 196. (y) Stra. 994. 0 4 Burr. 301, 302. 
4 Reyes 45%. Salk, 579. | 23 


Won os ” 
Ir, by the miſcondud or inadvertence of the pleaders, the 


lufive, as it might have been paid before) in 
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>, Tas: Fadgmeri though pronounced or awarded by the 
| judges, i is not their determination or ſentence, but the deter- 
mination and ſentence of the law; It is the concluſion that 
naturally and regularly follows from the premiſes of lau and 
fact, which ſtand thus : againſt him, who hath rode over Bl © 
my corn, I may recover damages by law ; but A hath rode BY? | 
ver my corn; therefore I ſhall recover damages againſt A. 
If the major propoſition be denied, this is a demurrer in law: 


| if the minor, it is then an iſſue of fact: but if both be con- b 
| feſſed (or determined) to be right, the concluſion or judgment 4 
j of the court cannot but follow. Which judgment or conchu- E 
1 ſion depends not therefore on the arbitrary caprice of the | 
| judge, but on the ſettled and invariable principle of juſtice, , 
| The judgment, in ſhort, is the remedy prefcribed by law for s 
V the redreſs of injuries; and the ſuit or action is the vehicle or | 
1 means of adminiſtering it. What that remedy may be, is in- 
deed the refult of deliberation and ſtudy to point out, and ; 
therefore the ſtyle of the judgment is, not that it is decreed or 4 


reſolved by the court, for then the judgment might appear to 
be their own; but, „ it is conſidered,” conſideratum et per g. 
curiam, that the plaintiff do recover his damages, his-debt, WI. 
bis poſſeſſion, and the like: which implies that the judgment g. 
is none of their own; but the act of law, pronounced and 
declared BO: 2 50 after due SEOEISN EE hi 
9 973 70 nes B14 22% hey 

| All ches Wertes of judge are either inneres or =. 
final. Inter heute judgments are ſuch as are given in the te 
middle of a cauſe, upon ſome 'plea, i proceeding,” or de- h 
fault, which is only intermediate; and does not finally WM:;; 
determine or complete the ſuit! Of this nature are all Me 
judgments for the plaintiff upon pleas in abatement of jud; 
the fuit or action: in which it is confidered by the court, ig. 
that the defendant do anſwer over, re ondeat oufter; that is, Wl i: 
put in a more ſubſtantial plea (b).“ It is caſy to obſerve, that ch 
the judgment here PO is not . but oy interlocu- tion 
St . : OY "pl 


(b) 2 as 30. 


> * 
rr = — » 
— — 
” 


_ 
r 


- ** —— 
ä 


wt nts ths aid 
on n 
PPP 
: 


— 


„ 0 He 


— - 

26'S = a — * ren A 

— „ WEE * — — 
8 + . 


— — 2 — 
3 " 
— 


e 1 


> A nr - 
_—_— 99 ps tn ns 


AA * 4 
—— - _— —  — — * A 
— 1 Hays - ar 


— 
— — 


by - 

1 

U 

| 

2 
_ 
i. 3 

2 


— 


; for there are afterwards farther proceedings to be ha d 1 


ben the ee wo pat in a better anſwer. | | 
por clis knterſbeutory paints inof ufvally token of, 


plaintiff .1 is indeed eſtabliſhed, but the quantum of damages 


cannot be done without the intervention of a jury. As by 
the old Gothic conſtitution the cauſe was not completely fi- 
hed, till the nembda or jurors were called in ad executi- 
« nem decretorum judicii, ad eftimationem pretii, damni, lucri, 
«(c) Sc.“ This can only happen where the plaintiff reco- 
ers; for, when judgment is given for the defendant, it is 
Jays complete as well as final. And this happens, in the 
itt place, where the defendant ſuffers judgment to go 
aint him by default, or zibil dicit; as if he puts in no 
lea at all to the plaintiff's declaration: by confeſſion or 
ngnovit actionem, where he acknowleges the plaintiff's de- 


ſendant's attorney declares he has no inſtructions to ſay any 
thing in anſwer to the plaintiff, or in defence of his client; 
ich is a ſpecies of judgment by default. If theſe, or any 


e „ 


— — 


5 recovered, as in actions of detinue or debt for a ſum or 
ing certain, the judgment is abſolutely complete. And 
berefore it is very uſual, in order to ſtrengthen a bond- ere: 
ltor's ſecurity, for the debtor to execute a warrant of attor- 
ey to any one, empowering him to confeſs a judgment by 
ther of the ways juſt now mentioned (by nihil dicit, cugno- 
wt ackionem, or non ſum informatus) in an action of debt to 
be brought by the creditor for the ſpecific ſum due: which 
judgment when confeſſed, is abſolutely complete and bind- 
lp, But, where damages are to be; recovered, a jury muſt 
be called in to aſſeſs them, unleſs the defendant, to . 
darges, will.confeſs the whole damages kid in the declara- 
ton; otherwiſe! the entry of the judgment is, © that „ 
"plaintiff ought to recover his damages, (indefinitely) but, 
— becauſe 


(e) Stiernhook de jure Geth, J. I, c. 4. A 0 


ne thoſe incomplete judgments, whereby the right of the 5 


ſtained by him is not aſcertained : which is a matter that 


mand to be juſt: or by non ſum informatus, when the de- 


of them, happen i in actions where the ſpecific thing ſued for 


n = 2 
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« becauſe the court know not what damages the Gil na, 
« tiff hath ſuſtained, therefare the ſheriff is 
e that by the oaths of twelve honeſt and lawful men he en- 
4 quire into the ſaid damages, and return ſuch inquiftion 
« (when taken) into court. This proceſs is called a zi; 
of enquiry: in the execution of which the ſheriff zn ao 
judge, and tries by a jury, ſubje&t to nearly the ſame law 
and conditions as the trial by jury at ai, prius, what dama- 
| ges the plaintiff hath really ſuſtained; and when their ver- 
| dict is given, which muſt aſſeſs ſome damages (but to whatif 
q amount they pleaſe) the ſheriff returns the inquiſition intof 
court, which is entered upon the roll in manner of a pytza M 

1 and thereupon, it is conſidered, that the plaintiff do recover 
| tte exact ſum of the damages fo aſſeſſed. In like manner. 
| when a demurrer is determined for the plaintiff upon an ac4 
1 tion wherein damages are recovered, the judgment is alſo in 
1 complete, till a writ of enquiry is awarded to aſſeſs damages 
il and returned; after which-the judgment is completely en. 
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Fix AL judgments are ſuch as at once put an end to th} 
action, by declaring that the plaintiff has either entitled him- 
ſelf, or has not, to recover the remedy he ſues for. In which 
caſe if the judgment be for the plaintiff, it is alſo conſidered 

that the defendant be either amerced, for his willful delay off 
juſtice in not immediately obeying the king's writ by render 

ing the plaintiff his due (d) ; or be taken up, -capiatur, tt 
pay a fine to the king, in caſe of any forcible injury (e) 
Though now by ſtatute 5 & 6 W. & M. c. 12. no writ 
capias ſhall iſſue for this fine, heed. GET REY 
64. 8d. and be allowed it againſt the defendant among hi 

__ other coſts. And therefore in ee We danttdg 
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[ mon pleas they enter that the fine is remitted, and in thi 

bi | court af king's bench they now take no notice of any fine 0 

þ capias at all (f). But if judgment be for the defendant, the! 
[} it is conſidered, that the plaintiff and his pledges of proſeenty 
1 e 3 for his falſe ſuit, and that 1 
4 defendanſy 
1 (d) W 1 n 
| ; Rep. 4g. Ge Ke. I. f. 4. (e) su 
| [ 54. 83 : 
| 

| 


cb. 24. | v RON G8 : 
vfendant may go without a day eat /ine die, that is, withour 


wy farther continuance or adjournment; the king's writ, 
ommanding his attendance, being now fully r and 


is innocence publickly cleared (g). 


5 Tavs nnd an ee et os 
Wl r7 appendage ; it being now as well the maxim of ours as 
of the civil laws that victus victori in expenſis condetmmnan- 
4 et (h).“ Though the common law did not profeſſedly 
low any, the amercement of the vanquiſhed party 


being 
tis only puniſhment. The firſt ſtatute which gave coſts, eo - 


wnire, to the demandant in a real action was the ſtatute of 


51 Hen. III. c. 6. to the defendant in one particular caſe, re- 
ative to wardſhip in chivalry: though in reality coſts were 


dways confidered and included in the quantum of damages, 
n ſuch actions where damages are given; and, even now, 
cuts for the plaintiff are always entered on the roll as in- 
qeaſe of damages by the court (i). But, becauſe thoſe da- 
mages were frequently inadequate to the plaintiff's expenſes, 


the ſtatute of Glouceſter orders caſts to be alſo added; and 
farther ditects, that the ſame rule ſhall hold place in all caſes 
where the party is to recover damages. And therefore in ſuch 


tions where no damages were then recoverable (as in quare 
inet, in which damages were not given till the ſtatute of 


Weſtm. 2. 13 Edw. I.) no coſts are now allowed (x); unleſs 
ley have been expreſaly given by ſome: ſubſequent ſtatute.” | 
The ſtatute 3 Hen. VII. c. 10. was the firſt which allowed 


wy coſts on a writ of error. But no colts were allowed the 
Heudant in any ſhape, till the ſtatutes 23 Hen. VIII. c. x5. 


4 Jac. I. c. 3. 8 & 9 W. III. c. 12. and 4 & 5 Ann. c. 16. 
which very equitably gave the defendant, if he prevailed, 


tie ſame coſts as the plaintiff would have had, in caſe he had 
roovered, Theſe coſts on both ſides are taxed and mode- 
nted by the prothonotary, or other proper offieer of the 
Hurt. | ö 


| - 
Ren m. 5.6. (e) Cod * 5. 0 App end. 
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Tas king (and any perſon fing to bie uſe) (1) mall nei- 
ther pay, nor receive coſts : for, beſides that he is not in- 
cluded under the general words of theſe ſtatutes, as it is his 


prerogative not to pay them to a ſubject, ſo it is beneath his 
dignity to receive them. And it ſeems reaſonable to ſuppoſe, | 
that the queen-conſort participates of the ſame privilege: for; 

in actions brought by her, ſhe. was not at the common law 


obliged to find pledges of proſecution, nor, could be amerced 
in cafe there was judgment againſt her (m). In two other 
caſes an exemption alſo lies from paying coſts. ' Executors 
and adminiſtrators, when ſuing in the right of the deceaied, 


ſhall pay none (n). And paupers, that is ſuch as will ſwear | 


themſelves not worth five pounds, are, by ſtatute 11 Hen. 
VII. c. 12. to have original writs and. ſubpoenas gratis, and 


counſel and attorney aſſigned them without fee; and are ex- 


cuſed from paying coſts, when plaintiffs, by the ſtatute 23 


Hen. VIII. c. 15. but ſhall ſuffer other puniſhment at the diſ- 


eretion of the judges. And it was formerly uſual to give 
ſuch paupers, if nonſuited, their election either to be whip- 


ped or pay the coſts (o): though that practice is now diſuſed | 
(p). It ſeems however agreed, that a pauper may recover coſts, | 


though he pays none; for the counſel and clerks are bound 
to give their labour to him, but not to his antagoniſts (q). 
To prevent alſo trifling and malicious actions, for words, 


for aſſault and battery, and for treſpaſs, it is enacted by ſta- 


tutes 43 Eliz. c. 6. 21 Jac. I. c. 16. and 22 & 23 Car. II. c. 
9. F. 136. that, where the jury who try any of theſe actions 
ſhall give leſs. damages than 405. the plaintiff ſhall be allowed 
no more coſts than damages, unleſs the judge before whom 
the cauſe is tried ſhall certify under his hand on the back of 


the record, that an actual battery (and not an aſſault only) | 


was proved, or that in treſpaſs the freehold or title of the 


land came chiefly in queſtion. Alſo by ſtatute 4 & 5 W. & M. 


c. 23. and 8 & 9 W. III. c. 11. if the treſpaſs were committed 
1 | + 


a) Stat. 24 Hen, VIII. c. 8. (m) F. N. B. 101, Co. 
Litt. 133. (n) Cro, Jac. 229. (o) 1 Sid. 261, 
7 Mod. 114. (p) Salk. 306. (9) Eau. Caſ. abr. 125. 


Ch. * a WRON 88. 4⁰⁰ ; 
in hunting or ſpotting by an inferior tradeſman, or if it ap- 
to be wilfully and maliciouſly committed, the plaintiff 


hall have full coſts (r), though his damages as aſſeſſed by 
the jury amount to leſs than 40s. 


04 44). hc 2 9 
was, + 


AFTER judgment is entered, execution will immediately 
follow, unleſs the party condemned thinks himſelf unjuſtly 
werieved by any of theſe proceedings; and then he has his 
rmedy to reverſe them by ſeveral writs in the nature of ap- 
peals, which we ſhall conſider in the ſucceeding W Fra 
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CHAPTER THE TWENTY FIFTH 


Oy PROCEEDINGS, IN THE NATURE 0 
APPEALS. 


ROCEEDINGS, in the nature of appeals from the pro- af 
ceedings of the king's courts of law, are of various kau 


P 


kinds; according to the ſubject matter in which they aride, 


concerned. They are principally three. wurt 


I. A wriT of attaint : , which lieth to enquire whether WM:i: 
jury of twelve men gave a falſe verdict (a); that fo the judg foul 
ment following thereupon may be reverſed : and this muſt bal: TI 


brought in the life-time of him for whom the verdict wa That 


given, and of two at leaſt of. the jurors who gave it. This 
lay, at the common law, only upon verdicts in actions fot of 


ſuch perſonal injuries as did not amount to treſpaſs. For inſſiovn 
real wrongs the party injured had redreſs by writ of right ¶ read 


but, after verdict againſt him in perſonal ſuits, he had nc alt ir 
other remedy : and ĩt did not lie in actions of treſpaſs, 9 tat! 
a very extraordinary reaſon; becauſe, if the verdict wa Heri. 
ſet aſide, the king would loſe his fine (b). But by lat. ig t] 
Weſtm. 1. 3 Edw. I. c. 38. it was given in all pleas of land, 
franchiſe, or freehold; and, by ſeveral ſubſequent ſtatutes, 
| in 


(a) Finch. L. 484 —(b) Bro. Abr. f. attaint. 2. MW: 
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be reigns of Edward III. (c) and his grandſon (d), it was 
oed in almoſt every action, except in a writ of right; 
chere no attaint lay, either by common law or ſtatute, be- 
ie it was determined * the grand aſſiſe, FN * | 


n jurors Oh: 


Tux jury * are to try this falſe verdia muſt be twenty. 
or, and are called the grand jury; for the law wills not that 
WY: oath of one jury of twelve men ſhould be attainted or ſet. 
e by an equal number, nor by leſs indeed than double the 
mer. And he that brings the attaint can give no other evi- 
ece to the grand jury, than what was originally given to the 
eit. For as their verdi& is now trying, and the queſtion is 
Whither or no they did right upon the evidence that appeared 
bthem, the law judged it the higheſt abſurdity to produce 
uy ſubſequent proof upon ſuch trial, and to condemn the 
nor juriſdiction for not believing evidence which they never 
Jaew, But thoſe againſt whom it is brought are allowed 
Wn afirmance of the firſt verdi, to produce new matter (f): 
WY cauſe the petit jury may have formed their verdict upon 
mdence of their own knowlege, which never appeared in 
vurt; and becauſe very terrible was the judgment which the 
ommon law inflicted upon them, if the grand jury found 
heir verdi$t a falſe one. The judgment was, 1. That they 

SF bould loſe their Iiberam legem, and become for ever infamous, 
. That they ſhould forfeit all their goods and chattels. 3. 
F 

| 


* ** 


. 
* 


That their lands and tenements ſhould be ſeiſed into the Kings 
lands, 


4. That their wives and children ſhould. be thrown 
own. 6. That their trees ſhould be rooted up. 7. Thattheir | | 
tadows ſhould be ploughed. 8. That their bodies ſhould be 
alt into gaol. 9. That the party ſhould be reſtored to all | 
lat he loſt by reaſon of the unjuſt verdict. But as the | 


Verity of this puniſhment had its uſual effect in prevent- | 
"Ws the law from bong —_— therefore by the ſtatute , | WIE 
„ ir Hen. Wh 
8 1 f ' 
ni (c) Stat. 1 Edw. III, c. 6. 5 Edw. III. c. 7. 28 Edw. in. c.8. 1% 

I Edw. III. e (0) Stat. 9 Rie. Il. c. 3. (en) Bro. 44 


- 


() Finch. L. 486. 


tir, t. atteint, 42. 
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ut of doors. 53. That their houſes ſhould be raſed and thrown 4 | 
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1 : PRIVATE BO I 
11 Hen, VII. c. 24. revived by 23 Hen. VIII. c. 3. à more 
moderate puniſhment was inflicted upon attainted jurors; vi 
perpetual infamy, and, if the cauſe of action were above 
40 l. value, a forfeiture of 207. apiece by the jurors; or, if 
under 40 1. then 5 I. apiece; to be divided between the king 8 
and the party injured. So that a man may now bring an at- 
taint either upon the ſtatute or at common law, at his electi- Mn: 
on (g); and in both of them may reverſe the former judg- 
ment. But the practice of ſetting aſide verdicts upon motion 
and granting ew trials, has ſo ſuperſeded the uſe of both ſorts 
of attaints, that I have not obſerved any inſtance of an attaintM 
in our books, later than the ſixteenth century (h). By the 
old Gothic conſtitution indeed no certificate of a judge was 
allowed, in matters of evidence, to countervail the oath off 
the jury: but their verdict, however erroneous, was, abſo-K 
lutely final and concluſive. * Teftes ſunt de judice et de adi 
“e jus; judex vero de ipſis vicifſim teſtari non poteſt, were an 
« falſo jurent: qualicunque enim eorum aſſertioni landum eft et 
te judicandum.” Yet they had a proceeding, from whence 
our attaint may be derived. If, upon a lawful trial before a 
ſuperior tribunal, they were found to have given a falſe ver- 
dict, they were fined, and rendered infamous for the future. 
& Si tamen evidenti argumento falſum juraſſe convincantur (id 
4% quod ſuperius judicium cognoſcere debet ) mulctantur in bons,Y 

ce de caetero perjuri et inteſtabiles (i).“ 


II. Ax audila querela is where a defendant, againſt whom 
judgment is recovered, and who is therefore in danger of 
execution, or perhaps actually in execution, may be re- 
lieved upon good matter of diſcharge, which has hap- 
pened ſince the judgment: as if the plaintiff has given him 
a general releaſe; or if the defendant hath paid the debt v. 
to the plaintiff, without entering ſatisfaction on the record. 
In theſe and the like caſes, wherein the defendant hath WW... 
good matter to plead, but hath had no opportunity of 
pleading it, (either at the beginning of the ſuit, - _ 

| arr 


| | | | 12. Cro. 4 Eli. 
(s) 3 Inſt. 164. (h) 1593. M. 38 & 36 Eliz. Cro. 4 
309. , (i) Stiernhook. de jure Goth, I. 1. c. 4. 


— 
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hrrein continuance, which, as was ſhewn in a former chap- 
FI er (k), muſt always be before judgment) an audita guerela 
, in the nature of a bill in equity, to be relieved againſt 
=: oppreſſion of the plaintiff. It is a writ directed to the 
bort, ſtating that the complaint of the defendant hath been 
ed, audita querela defendentis, and then ſetting out the 
nter of the complaint, it at length enjoins the court to call 
ir parties before them, and, having heard their allegations 
ad proofs, to cauſe juſtice to be done between them (I). It 
WJ olics for bail, when judgment is obtained againſt them by 
WE (ir: facias to anſwer the debt of their principal, and it hap- 
e ens afterwards that the original judgment againſt their prin- 
Wal is reverſed : for here the bail, after judgment had 
W:zainft them, have no opportunity to plead this ſpecial mat- 
tr, and therefore they ſhalbhave redreſs by audita querela (m); 
ich is a writ of a moſt remedial nature, and ſeems to 
me been invented, left in any caſe there ſhould be an op- 
vue defect of juſtice, where a party has a good defence, 
WJ utby the ordinary forms of law had no opportunityito make 
hut the indulgence now ſhewn by the courts in granting a 
Pa relief upon motion, in caſes of ſuch evident oppreſ- 
ion (n), has almoſt rendered uſeleſs the writ of audita querela, 
nd driven it quite out of practice. 


III. Bur, thirdly, the principatmethod of redreſs for er- 
meous judgments in the king's courts of record i is n writ 
ferror to ſome ſuperior court of appeal. 


A wriT of error (o) lies for ſome cappoſed miſtake in 
de proceedings of a court of record; for, to amend er- 
os in a baſe court, not of record, a writ of falſe judg- 

wit lies (p). The writ of error only lies upon matter of 
law ariſing upon the face of the proceedings; ſo that no 
endence is required to ſubſtantiate or ſupport it: and 


here is no method of reverſing an error in the determina- 
tion 


k) See page 31). (1) Finch. L. 488. F. N. B. 102, 
n) 1 Roll, Abr. 308. (n) Lord Raym. 439. (0) EI 
Vo. III. F. 6. Ip) Finch. L, 4 
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tion of fas, but by an attaint, or a new trial, to cor 
ee eee | 


ont r the ſuitors were much perplexed by writs of 
error brought upon very flight and trivial grounds, as mii 
lings and other miſtakes of the clerks, all which migh 

be amended at the common law, while all the proceeding 
were in paper (q); for they were then conſidered as only i 


Feri, and therefore ſubject to the control of the courts. But 


when once the record was made up, it was formerly held, that 
by the common law no amendment could be permitted, un 
leſs within the very term in which the judical act ſo recordec 
was done : for during the term the record is in the breaſt of 
the court; but afterwards it admitted of no alteration (r). But 


now the courts are become more liberal; and, where juſtice 


requires it, will allow of amendments at any time while the 


ſuit is depending, notwithſtanding the record be made up 
and the term be paſt, For they at preſent conſider the pro 


ceedings as in fierz, till judgment is given; and therefore 
that, till then, they have power to permit amendments by 


the common law: but when judgment is once given and en 


rolled, no amendment is permitted in any ſubſequent te 

(s). Miſtakes are alſo effectually helped by the ſtatutes of 
amendment and Jerfails: ſo e „ becauſe when a pleadet 
perceives any ſlip in the form of his proceedings, and ac 


knowleges ſuch error (jeo faile) he is at liberty by thoſe ſtatutey 


to amend it; which amendment is ſeldom actually made 
but the benefit of the acts is attained by the court's over 


looking the exception (t). Theſe ſtatutes are many in nom 


ber, and the proviſions in them too minute to be here take 
notice of, otherwiſe than by referring to the ſtatutes them- 
felves (u); by which all trifling exceptions are ſo tho- 


| — guarded * gg ns that writs of error cannot now 
ee for ſome material miſtake aſſigned, 
| Tris 


(a) 4 Burr: 1099. (00 Co. Litt. 260. (s) Stat. 10 IV. 
c. 3. lt) Stre. 1011. (u) Stat. 14 Edw, III. as g Hen. 
V. c. 4 4 Hen. VI. c c. 3. 8 Hen. VI. c. 12. & 15. VIII. 


e. 30. 18 Eliz. c. 14. 21 Jac. T. 6. 33% 16 ty Oh II. c. d. 


(ſtyled in 1 Ventr. 100. an omnipotent aQ) 4 & 5 Ann. c. 16. 9 
Ann. c. 20. 5 Geo. I. c. 13. N 


— 


e 
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Tuls is at preſent the general doftaine of amendments; 
ud its riſe and hiftory are ſomewhat curious. In the early 
zs of our juriſprudence, when all pleadings were ore tems, 
a ſlip was perceived and objected to by the oppoſite party 
the court, the pleader inftantly acknowleged his error and 
petified his plea 3 which gave occaſion to that length of dia- 


gue reported in the antient year-books. So liberal were 
hen the ſentiments of the crown as well as the judges, that 


n the ſtatute of Wales, made at Rothelan, 12 Edw. I. the 
kadings are directed to be carried on in that principality, 


ue calumpnia verborum, non obſervata illa dura conſuetudine, 
"qu cadit a fyllaba cadit a tota cauſa.” The judgments 


were entered up immediately by the clerks and officers of 


be court; and, if any miſ-entry was made, it was rectified 
V the minutes or the remembrance of the court itſelf, 


WHEN the treatiſe by Britton was publiſhed, in the name 
ud by the authority of the king, (probably about the 13 
Icy. I. becauſe the laſt ſtatutes therein referred to are thoſe 
f Wincheſter and Weſtminſter the ſecond) a check ſeems 
nended to be given to the unwarrantable practices of ſom e 
uges, who had made falſe entries on the rolls to cover their 
un miſbehaviour, and had taken upon them by amend- 
tents and raſures to falſify their own records. The 


terefore declares (v) that © although we have granted to 
"our juſtices to make record of pleas pleaded before them, 


u yet we will not that their own record ſhall be a 


i for their own wrong, nor that they may raife their rolls, 
lor amend them, nor record them, contrary to their origi- 


ml enrollment.” The whole of which, taken together, 
mounts to this, that a record ſurreptitioully or erroneouſly 
made up, to ſtifle or pervert the truth, ſhould not be a ſano- 
lon for error; and that a record, originally made up accord- 
by to the truth of the caſe; ſhould not afterwards by any pri · 
me raſure or amendment be altered to any macs © 


(v NONE: 2 3. 
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408 PA VAC Boos m. 
Bur when afterwards king Edward, on his return from hi 
French dominions in the ſeventeenth year of his reign; after 
ards of three years abſence, found it neceſſary (o conve- 
nient) to proſecute: his judges: for their corruption and other 
mal · practices, the perverſion of judgmenta () by eraſing 
and altering records was one of the cauſes aſſigned for thei 
heavy puniſhments inflicted upon almoſt all the king's juſti 
ces, even the moſt able and upright (x). The ſeverity off 
which proceedings ſeems ſo to have alarmed the ſucceeding 
| Judges, that, through a fear of being ſaid to do wrong 
they heſitated at doing that which was right. As it was (offi 
hazardous to alter a record, even from compaſſionate mo- 
tives, (as happened in Hengham's caſe,which in ſtrictneſs was 


(N) Judicii perverterunt, et in aliis erraverunt. (Matth. Weſt ib 
A. D. 128g.) (x) Among the other judges, fir Ralph Heng 


ham chief juſtice of the king's bench is ſaid to have been -fined joo 
marks, fir Adam Stratton chief baron of the exchequer 34000 
marks, and Thomas Wayland chief juſtice of the common pleas ta 
have been attainted of felony, and to have abjured the realm, with 
a forfeiture of all his eſtates; the whole amount of the forfeiture 
being upwards of 100000 marks, or 79000 pounds. (3 Pryn. Rec 
401, 402.) An incredible ſum in thoſe days, before paper credit wa 
in uſe, and when the annual ſalary of a chief juſtice was only ſixty 
marks. (Clauſ. 6. Edw. I. m. 6. Dugd. chron. ſer, 26.) The 
charge againſt fir Ralph Hengham (a very learned judge, to whom 
we are obliged for two excellent treatiſes of practice) was only acy 
cording to a tradition that was current in Richard the third's time 
(Year-book. M. 2 Ric, III 10.) his altering out of mere __ 
fion a fine, which was ſet upon a very poor man, from 137. 4d. tal 
6s. 84. for which he was fined 800 marks; a more probable ſum 
than 5000. It is true, the book calls the judge ſo puniſhed Iugban 
and not Hengham: but I find no judge of the name of Iagban id 
Dugdale's Series; and fir Edward Coke (4. Inſt. 255.) and fir May 
thew Hale (1 P. C. 646.) underſtand it to kave been the chief juſY 
tice. And certainly his offence was nothing very atrocious or diſq; 
graceful : for though removed from the king's bench at this time 
(together with the reſt of the judges) we find him about twelva] 
years afterwards made chief juſtice of the common pleas, Fat. 29 
Edw I. m. 7. Dugd. cbron. ſer: 32.) in which office he continued 
till his death in 2 Edw. II. (Claus. 1. Ede. II. . 19. Pat. 2 Edu. 
II. p. 1. m. g. Dugd. 34. Selden. pref. to Hengham.) There 15208 
appendix to this tradition; remembered by juſtice Southcote in they 
reign of queen Elizabeth; (3. Inſt. 52. 4 Inſt. 2g) that with thi 
fine of chief juſtice Hengham a clock houſe was built at Weſtmin⸗ 
ſter, and furniſhed with a'clock, to be heard into Weſtminſter-ball, 
Upon which ſtory I ſhall only remark, that the firſt introduction ol 
clocks was not till an hundred years afterwards, about the end o 


the fourteenth century. (Encyclepedie, tit, horlege.) 
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certainly indefenſible) they reſolved not to touch a record any 

more ; but held that even palpable errors, when enrolled and 

the term at an end, were too ſacred to be rectified or called in 

queſtion 3 and, becaule Britton hath forbidden all criminal 
nd clandeſtine alterations, to make a record ſpeak a falſity, 

they conceived that they might not judicially and publickly 
mend it, to make it agreeable to truth. In Edward the 
mird's time indeed, they once ventured (upon the certificate 
o the juſtice in eyre) to eſtreat a larger fine than had been 
recorded by the clerk of the court below (y): but, inſtead of 
mending the clerk's erroneous record, they made a ſecond ' 
arollment of what the juſtice had declared ore tenus; and 
ft it to be ſettled by poſterity in which of the two rolls that 
bſolute verity reſides, which every record is ſaid to import in 
telf (2). And, in the reign of Richard the ſecond, there 
xe inſtances (a) of their refuſing to amend the moſt palpable 
arors and miſ-entries, unleſs by the authority of parliament. 


To this real ſullenneſs, but affected timidity, of the judges, 
ach a narrowneſs of thinking was added, that every flip 
(even of a ſyllable ora letter) (bY was now held to be fatal to 
tie pleader, and overturned his client's cauſe (c). If they 
lurſt not, or would not, ſet right mere formal miſtakes at any 
time upon equitable terms and conditions, they at leaſt ſhould 
have held, that trifling objections were at all times inad- 
niſible; and that more ſolid exceptions in point of form 
ame too late when the merits had been tried: They might 
trough a decent degree of tenderneſs, have excuſed them- 
klves from amending in criminal, and eſpecially in capital, 
aſs, They needed not have granted an amendment, where 
t would work an injuſtice to either party; or where he 
could not be put in as good a condition, as if his adverſary 

Vol. III. 8 had 


(y) 1 Hal. P. C. 647. (2) 1 Leon. 183. Co. Litt. 117. 
dee page 331. | (a) 1 Hal. P. C. 648. (b) Stat. 14 
Lw. III. c. 6. (e) Is thoſe days it was ſtrictly true, what 
Rupple (in kis ignoramus) has humorouſly applied to more modern 
fleadings ; “ in noſtra lege anum comma evertit tetum placitum." 
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had made no miſtake. And, if it was feared that an amend- 

ment after trial might ſubject the jury to an attaint, how eaſy | 

was it to make waiving the attaint the condition of allowing a 

5 the amendment! And yet theſe were among the abſurd rea. 
. ſons alleged for never ſuffering amendments. at all (d) 


Tux precedents then ſet were aferwazide moſt ſcrupulouſly n 
followed (e), - to the great obſtruction of juſtice, and ruin of 
the ſuitors; who have formerly ſuffered as much by theſe ob- 
ſtinate ſcruples and literal ſtrictneſs of the courts, as they 
could haye done even by their iniquity. After verdicts and 
judgments upon the merits, they were frequently reverſed for 
ſlips of the pen or miſ-ſpellings : and juſtice was perpetually 
intangled in a net of mere technical jargon. The legiſlature 
' hath therefore been forced to interpoſe, by no leſs than twelve | 
ſtatutes, to remedy theſe opprobrious niceties : and.its endea- 
vours have been of late ſo well ſeconded by judges of a more 
liberal caſt, that this unſeemly degree of ſtrictneſs is almoſt | 
entirely eradicated; and will probably in a few years be no 
more remembered, than the learning of eſſoins and defaults, 
or the counterpleas of voucher, are at preſent. But, to re- | 
turn to our writs of error. 


'IF a writ of error be brought after verdict, he that brings 
the writ, or that is plaintiff in error, muſt in moſt caſes find | 
ſubſtantial pledges of proſecution, or bail (f) fo prevent 
delays by frivolous pretences to appeal: and for ſecuring pay- | 
ment of coſts and damages, which are now payable by the 
vanquiſhed party in all, except a few particular inſtances, 
by virtue of the ſeveral ſtatutes recited in the margin (g). 


A wRIT of error lies from the inferior courts of record in 


8 into the king's bench (h), and not into the common 
pleas, 


(d) Styl. 10). (e) 8 ep. 156, Sc, (f) Stat. 3 Jac. | 
1 c. 8. 13 Car, II. c. 2. 16 & 17 Car. II. c. 8. (g] 3 Hen. 
VII. c. 10. 13 Car. II. c. 2. 8 & 9 W. III. c. 11. 4&5 Ann. 
E. 16. (h) See chap. 4. 


. | 
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pleas (i). Alſo from the king's bench in Ireland to the king's 
bench in England. It l;kewiſe may be brought from the com- 
mon pleas at Weſtminſter to the king's bench; and then from 
the king's bench the cauſe is removeable to the houſe of lords. 
From proceedings on the law fide of the exchequer a writ of 
error lies into the court of exchequer chamber before the 
lord chancellor, lord treaſurer, and the judges of the court of 
king's bench and common pleas : and from thence it lies to the 
houſe of peers. From proceedings in the king's bench, in 
debt, detinue, covenant, account, caſe, ejectment, or treſ- 
paſs, originally begun therein (except where the kings party) 
it lies to the exchequer chamber, before the juſtices of the 
common pleas, and barons of the exchequer; and from 
thence alſo to the houſe of lords (x): but where the proceed- 
ings in the king's bench are commenced by original writ, ſued 
out of chancery, (which muſt be for ſome forcible injury, in 
which the king 1s ſuppoſed to be a party, in order to puniſh 
the treſpaſs committed in a criminal manner) this takes the 
caſe out of the general rule laid down by the ſtatute; ſo that 
the writ of error then lies, without any intermediate tage of 
appeal, directly to the houſe of lords, the dernier reſort for 
the ultimate deciſion of every civil action. Each court of 
appeal, in their reſpective ſtages, may, upon hearing the 
matter of law in which the error is aſſigned, reverſe or affirm 
the judgment of the inferior courts ; but none of them are 
final, ſave only the houſe of peers, to parks” judicial deciſions 
all other tribunals muſt therefore ſubmit and conform their 


own. And thus much for reverſal or affirmance of PIPE 
by writs in the nature of appeals, 


() Finch, L. 480, Dyer. 250. (k) Stat. 27 Eliz. c. . 
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CHAPTER THE TWENTY SIXTH. 
Or EXECUTION. 


1 F the regular judgment of the court, after the deciſion of 
the ſuit, be not ſuſpended, ſuperſeded, or reverſed, by 
one or other of the methods mentioned in the two preceding 
chapters, the next and laſt ſtep is the execution of that judg- 
ment; or, putting the ſentence of the law in force. This is 
neribrmed i in different manners, according to the nature of 
the action upon which it is founded, and of the judgment 
which 1s had or recovered. 


— * 


Ix the plaintiff recovers in an action real or mixed, where- 
in the ſeiſin or poſſeſſion of land is awarded to him, the writ 
of execution ſhall be an habere facias ſeiſinam, or writ of 
ſeiſin, of a freehold; or an habere facias poſſeſionem, or writ 
of poſſeſſion (a), of a chattel intereſt (b). Theſe are writs 
directed to the ſheriff of the county, commanding him to 
give actual poſſeſſion to the plaintiff of the land to recovered: 
in the execution of which, the ſheriff may take with him the 
Joſſe comtatus, or power of the county; and may juſtify 
breaking open doors, if the poſſeſſion be not quietly delivered. 


But if it be peaceably yielded up, the delivery of a twig, 


a turf, or the ring of a door, in the name of ſeiſin, is 
ſufficient execution of the writ. Upon a preſentation to 
a benefice recovered in a "_=_ impedit, or aſſiſe of darrein 
preſentment 


(2) Append, No, II. §. 4. (b) Finch, L. 450. 


—_— — 
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preſentment, the execution is by a writ de clerico admittendo; 
directed, not to the ſheriff, but to the biſhop or his metropo- 
litan, requiring them to admit and inſtitute the clerk of the 
plaintiff. | 1 


In other actions where the judgment is, that ſomething in 
ſpecial be done or rendered by the defendant, then, in order 
to compel him fo to do, and to ſee the judgment executed, a 
ſpecial writ of execution iſſues to the ſheriff according to the 
nature of the caſe. As upon an aſſiſe or quad permittat pro- 
fernere for a nuſance, where one part of the judgment is 
quod amoveatur, a writ goes to the ſheriff to abate it at the 
charge of the party, which likewiſe iſſues even in caſe of an 
indictment (c). Upon a replevin the writ of execution is the 
writ de retorno habendo (d); and, if the diſtreſs be eloigned, 
the defendant ſhall have a capias in withernam (e), but, on 
the plaintiff's tendering the damages and ſubmitting to a fine, 
the proceſs in wwithernam ſhall be ſtayed (f). In detinue, 
after judgment the plaintiff ſhall have a diſtringas, to com- 
pel the defendant to deliver the goods, by repeated diſtreſſes 
of his chattels (g); or elſe a ſcire facias againſt any third, 
perſon in whoſe hands they may happen to be, to ſhew cauſe 
why they ſhould not be delivered: and, if the defendant ſtill 
continues obſtinate, the ſheriff ſhall ſummon an inqueſt to 
aſcertain the plaintiff's damages, which ſhall be levied (like 
other damages) by ſeiſure of the perſon or goods of the de- 
fendant. So that, after all, in replevin and detinue, (the 
only actions for recovering ſpecific poſſeſſion of perſonal 
chattels) if the wrongdoer be very perverſe, he cannot be 
compelled to a reſtitution of the identical thing taken or 
detained ; but he ſtill has his election, to deliver the goods, 
or their value (h): an imperfection in the law, that reſults 
from the nature of perſonal property, which is eaſily con- 
cealed or conveyed out of the reach of juſtice, and not, like land 
and other real property, always ameſnable to the magiſtrate. 

| — 8 3 - :_ ..Exgcu- 


(c) Comb. 10. (d) See page 160. (e) See page E 
148. (f) 2 Leon. 174. (gs) 1 Roll. Abr. 757. Raſtal. 
Entr. 216, (h) Keilw. 64. 
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| EXECUTIONS in actions where money only is recovered 
as a debt or damages, (and not any ſpeeiſic chattel) are of 
five ſorts i either againſt the body of the defendant ; or againſt 
his goods and chattels ; or againſt his goods and the profits of 
his lands; or againſt his goods and the pgſeion of his lands ; 
or againſt all three, his body, lands, and goods. | 


1. THz firſt of theſe ſpecies of execution, is by writ of 
capiat ad ſatisfaciendum (i); which diſtinguiſhes it from the 


pearance at the beginning of a ſuit. And, properly ſpeak. 


to be taken upon the former capias (x). The intent of it is 
to impriſon the body of the debtor, till ſatisfaction be made 


againſt any privileged perſons, peers or members of parlia- 
ment, nor againſt executors or adminiſtrators, nor againſt 
ſuch other perſons as could not be originally held to bail. 
And fir Edward Coke alſo gives us a fingular inſtance (I), 
where a defendant in 14 Edw. III. was diſcharged from a 
capias becauſe he was of ſo advanced an age, quod poenam 


ſole, and the plaintiff recovers judgment, the capias ſhall iſſue 
to take both the huſband and wife in execution (m): but, if 


and pending the'ſuit ſhe marries, the capias ſhall be awarded 
againſt ber only, and not againſt her huſband (n). Yet, if 
judgment be recovered againſt an huſband and wife for the 


os * 
rr er Fe ede 
5 s — * 


(o) Cro. Car. 513. 


former capias, ad reſpondendum, which lies to compel an ap- | 


ing, this cannot be ſued out againſt any but ſuch as were liable | : 


for the debt, coſts, and damages: it therefore doth not lie | 


impriſonamenti ſubire non poteſt. If an action be brought 
againſt an huſband and wife for the debt of the wife, when 


the action was originally brought againſt herſelf, when ſole, 


contract, nay even for the perſonal miſbehaviour (o), of the 
wife during her coverture, the capias ſhall iſſue againſt the } 
huſband only: which is one of the greateſt privileges of En- 


Tar | 
(i) Append, No. III. 5. J. (k) 3 Rep. 12. () 
Inſt. 289. (m) Moor, 704. | (n) Cro, Jac. 323. 
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The writ of capias ad ſatisfaciendum is an execution of the - 
ligheſt nature, in as much as it deprives a man of his liberty, 
i he makes the ſatisfation awarded; and therefore, when 
man is once taken in execution upon this writ, no other 
proceſs can be ſued out againſt his lands or goods. Only, by 
tatute 21 Jac. I. c. 24. if the defendant dies, while charged 
in execution upon this writ, the plaintiff may, after his death, 
ſue out new executions againſt his lands, goods, or chattels. 
The writ is directed to the ſheriff, commanding him to take 
the body of the defendant and have him at Weſtminſter, on - 
z day therein named, to make the plaintiff ſatisfaction for 
his demand. And, if he does not then make ſatisfaRion, he 
muſt remain in cuſtody till he does. This writ may be ſued - 
out, as may all other executory proceſs, for coſts, againſt a a 
plaintiff as well as a EE when judgment is had againſt + 
him. 


WHEN a defendant is once in cuſtody upon this proceſs, 
le is to be kept in ara et ſalva cuſtodia: and, if he be af- 
terwards ſeen at large, it is an eſcape; and the plaintiff may 
have an action thereupon againſt the ſheriff for his whole 
debt. For though, upon arreſts and what is called meſne pro- 
ceſs, being ſuch as intervenes between the commencement 
and end of a ſuit (p), the ſheriff, till the ſtatute 8 & g W. III. 
27. might have indulged the defendant as he pleaſed, fo as 
be produced him in court to anſwer the plaintiff at the return 
of the writ: yet, upon taking in execution, he could never 
vive any indulgence for, in that caſe, confinement is the whole 
of the debtor's puniſhment, and of the fatisfaftion made to 
the creditor. Eſcapes are either voluntary, or negligent. 
Voluntary are ſuch as are by the expreſs conſent of the keeper, 
after which he never can retake his priſoner again (q), (though 
the plaintiff may retake him at any time) (r) but the ſheriff. 
muſt anſwer for the debt. Negligent eſcapes are where the 
priſoner eſcapes without his keeper's knowlege or conſent; 
and then upon freſh purſuit the defendant may be retaken, 

S 4 and 


(p) See pag. 279. (q) 3 Rep. 32. 1 Sid. 330. - «(r 
dlat, ' COR Hl, c. 27. N ” ; 
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and the ſheriff ſhall be excuſed, if he has him again before 
any action brought againſt himſelf for the eſcape (s). Are. 
cue of a priſoner in execution, either going to gaol or in gaol, : 
or a breach of priſon, will not excuſe the ſheriff from being : 
guilty of and anſwering for the eſcape; for he ought to have Ml 
ſufficient force to keep him, ſeeing he may command the 
power of the county (t). But by ſtatute 32 Geo. II. c. 28. ii 
a defendant, charged in execution for any debt leſs than 100ʃ. : 
will ſurrender all his effects to his creditors, (except his appa- 
rel, bedding, and tools of his trade, not amounting in the 1 
_ whole to the value of 10/7.) and will make oath of his punQual 

compliance with the ſtatute, the priſoner may. be diſcharged, Þ 
unleſs the creditor inſiſts on detaining him; in which caſe he 
ſhall allow him 2 s. 4 d. per week, to be paid on the firt day : 
of every week, and on failure of regular payment the priſo. 
ner ſhall be diſcharged. Vet the creditor may at any future 
time have execution againſt the lands and goods of the defen- 
dant, thongh never more againſt his perſon. And, on the 5 
other hand, the creditors ma-, as in caſe of bankruptcy, 
compel (under pain of tranſportation for ſeven years) ſuch deb- 
tor charged in execution for any debt under 100l. to make a 
diſcovery and ſurrender of all his effects for their benefit; 
whereupon he is alſo entitled to the like diſcharge of his perſon. 


IF a capias ad ſatisfaciendum is ſued out, and a non eff in- 
ventus is returned thereon, the plaintiff may ſue out a proceſs | 
againſt the bail, if any were given: who, we may remem- 
ber, ſtipulated in this triple alternative, that the defendant 
ſhould, if condemned in the ſuit, ſatisfy the plaintiff his 
debt and coſts; or, that he ſhould ſurrender himſelf a 
priſoner ; or, that they would pay it for him: as there- 
fore the two former branches of the alternative are nei- 
ther of them complied with, the latter muſt immediately 
take place (u). In order to which a writ of ſcire facias may 
| be ſued out againſt the bail, commanding them to ſhew cauſe | 


why the plaintiff ſhould not have execution againſt * ; 
or 


(s) F. N. B. 130. (t) Cro. Jae. 419. (u) Lutw. 1269 — 
1273. | 
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for his debt and damages: and on ſuch writ, if they ſhew no 
ſufficient cauſe, or the defendant does not ſurrender. himſelf 
on the day of the return, or of ſhewing cauſe (for afterwards 
is not ſufficient) the plaintiff may have judgment againſt the 
bail, and take out a writ of capias ad ſatisfactendum, or other 
proceſs of execution againſt them. 


2. THE next ſpecies of execution 1s againſt the TOR and 
chattels of the defendant ; and is called a writ of fieri facias 
(w), from the words in it where the ſheriff is commanded, 
quod fieri faciat de bonis, that he cauſe to be made of the 
goods and chattels of the defendant the ſum or debt recovered. 
This lies as well againſt privileged perſons, peers, &c. as 
other common perſons; and againſt executors or adminiftra- 
tors with regard to the goods of the deceaſed. The ſheriff 
may not break open any outer doors (x), to execute either 
this, or the former, writ: but muſt enter peaceably; and 
may then break open any inner door, belonging to the de- 
fendant, in order to take the goods (y). And he may ſell the 
goods and chattels (even an eſtate for years, which is a chat- 
tel real) (z) of the defendant, till he has raiſed enough to 
ſatisfy the judgment and coſts : firſt paying the landlord of 


the premiſes, upon which the goods are found, the arrears of _ 


rent then due, not exceeding one year's rent in the whole (a). 
If part only of the debt be levied on a fieri factas, the plain- 
tiff may have a capias ad ſatisfaciendum for the reſidue (b). 


3. ATHIRD ſpecies of execution is by writof lewvari factas; - 


which affects a man's goods and the profits of his lands, by com- 
manding the ſheriff to levy the plaintiff's debt on the lands and 
goods of the defendant; whereby the ſheriff may ſeiſe all his 
goods, and receive the rents and profits of his lands, till ſatiſ- 
faction be made to the plaintiff (c). Little uſe is now made of 


S 5 this 


(w) Append. 8 III. 8 7. 
Palm. 84 8 Rep. 171. 


; (a) Stat. 8 Ann. c. 14 
b) 1 Roll, Abr. Jos Cro, Eliz. 344. 


(e) Finch. L. 471, 


(x) 5 Rep. 92, 000 
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this writ; the remedy by elegit, which takes poſſeſſion of the 


lands themſelves, being much more effectual. But of this 
ſpecies is a writ of execution proper only to eccleſiaſtics; 
whichis given when the ſheriff, upon a common writ of ex- 
ecution ſued, returns that the defendant is a benefice clerk, 
not having any lay fee. In this caſe a writ goes to the biſhop 
of the dioceſe, in the nature of a lewari or fieri facias (d), to 
levy the debt and damages de bonis ecclgſiaſticis, which are not 

to be touched by lay hands: and thereupon the biſhop ſends 
out a ſequeſtration of the profits of the clerk's benefice, di- 
rected to the churchwardens, to collect the ſame and pay 
them to the plaintiff, till the ſum be raiſed (e). 


4. The fourth ſpecies of execution is by the writ of legit; Þ 
which is a judicial writ given by the ſtatute Weſtm. 2. 13 
Edw. I. c. 18. either upon a judgment for a debt, or damages; 
or upon the forfeiture of a recognizance taken in the king's 
court. By the common law a man could only have ſatisfac- 
tion of goods, chattels, and the preſent profits of lands, by 
the two laſt mentioned writs of eri facias, or lewari facias; 
but not the poſſeſſion of the lands themſelves : which was a 
natural conſequence of the feodal principles, which prohi- 
bited the alienation, and of courſe the incumbring of the 
fief with the debts of the owner. And, when the reſtriction BE 
of alienation began to wear away, the conſequence ſtill con- 
tinued; and no creditor could take the poſſeſſion of lands, 
but only levy the growing profits: ſo that, if the defendant | 
aliened his lands, the plaintiff was ouſted of his remedy. | 
The ſtatute therefore granted this writ, (called an elegit, be- 
cauſe it is in the choice or election of the plaintiff whether 
he will ſue out this writ or one of the former) by which the 
defendant's goods and chattels are not ſold but only appraiſed, | 
and all of them (except oxen and beaſts of the plough) are 
delivered to the plaintiff, at ſuch reaſonable appraiſement 
and price, in part of ſatisfaction of his debt, If the goods * : 

| no 


(d) Regifr. orig, 300. judic. 22, 2 Inſt. 4. (e) 2 Burn. 
eccl. law. 329. 


„ 3 A * 


. r th... ic... 6... 


Ch. 26. WRONG 5. 


not ſufficient, then the moiety or one half of his freehold 
lands, whether held in his own name, or by any other in truſt 


for him (f), are alſo to be delivered to the plaintiff; to hold, 


till out of the rents and profits thereof the deht be levied, or 
till the defendant's intereſt be expired: as, till the death of 
the defendant, if he be tenant for life or in tail. During 
this period the plaintiff is called tenant by elegit, of whom 
we ſpoke in a former part of theſe commentaries (g). We 
there obſerved that till this ftatute, by the antient common 
law, lands were not liable to be charged with, or ſeiſed for, 
debts; becauſe by this means the conne&ion between lord 
and tenant might be deſtroyed, fraudulent alienations might 
be made, and the ſervices be transferred to be performed by 
a. ſtranger ; provided the tenant incurred a large debt, ſuffi- 
cient to recover the land. And therefore, even by this ſtatute . 
only one half was, and now is, ſubje& to execution; that 
out of the remainder ſufficient might be left for the lord to 
diſtrein upon for his ſervices. And, upon the ſame feodal 
principle, copyhold lands are at this day not liable to be 
taken in execution upon a judgment (h). But, in caſe of a 
debt to the king, it appears by m:agza carta, c. 8. that it was 
allowed by the common law for him to take poſſeſſion of the 
lands till the debt was paid. For he, being the grand fupe- 
rior and ultimate proprietor of all landed eſtates, might ſeiſe 
the lands into his own hands, if any thing was owing from 
the vaſal; and could not be ſaid to be defrauded of his ſervi- 
ces, why the ouſter of the vaſal proceeded from his own 

command. This execution, or ſeiſing of lands by elegit, is 

ct ſo high a nature, that after it the body of the defendant 

cannot be taken; but if execution can only be had ef the 

goods, becaute there are no lands, and ſuch goods are not ſuffi- 

cent to pay the debt, a capias ad ſatisfaciendum may then, be 

had after the eeg:t : for ſuch elegit is in this caſe no more in 

effect than a fiert facies (i). So that body and goods may de 

taken in execution, or land and l goods; ; but not body and land 

too, 


(f) Stat. 29 Car, II. c. 3. 
1 Roll. Abr. 888. (i) Hob. 58 


N 
. — — — 2 — — —— — — AS — —ä— 


80 Book II. ch. 10. (b) - 


— — ts 


-. 1 

2 

3 

. 

1 

BA * 

F 

_ 
a © - 
— *4 
„ - * | 
_ . 8 2 * * * 2 2 "q - 
— — —U m rx p « — A . , 
Br FI 3 — by 4 — —u— — ʒwͤuʒ⁊14—äk——'g' : 0 — * 
r . A et * r 
: — * — — — & A ů— - 643 
1 oc 4 os « * — — — L 1 * "_ — — 
8 — — — - 1 — 2 « —— 5 _— = 
_ . _ —_— FREY \ x = 
— _ ” l 2 * „ „ 8 — — _ \ = 
; N 5 * 1 —— 2 _ — — 8 = & —— A ate * — 2 
av, — ———— —— a — 4 = —— — ͤ—u— — 
ri III l \ \ EI ern 1 — =d ns — * a . 
Ta, 7 — . =, _ \ = o * 8 = => i. ans = * — — : 
7 hd by E. —_— 9 7 K 
[ - ge 


EI INN a nne FIIIEN 
- by * 3 OW" yo n * 
n 9 . N : *:5-o} 5 * 
th * 5 * kd 4 3 4 re 1 2 * 6 - 
— 7 7 p A 4 444 4 i bo: 
—_— *. * q 8 28 — 
=. K d * 
: b o 


4260 PRIVATE Boox III. 
too, upon any judgment between ſubject and ſubject in the 


courſe of the common law. But 


5. Upon ſome proſecutions given by ſtatute; as in the 
caſe of recognizance or debts acknowleged on ſtatutes mer. 
chant, or ſtatutes ſtaple; purſuant to the ſtatutes 13 Edw. 
I. de mercatoribus, and 27 Edw. III. c. 9. upon forfeiture of 
theſe, the body, lands, &c. to be appraiſed to their full ex- 
tended value, before he delivers them to the plaintiff, that it 
may be certainly known how ſoon the debt will be ſatisfied (k). : 
And by ſtatute 33 Hen. VIII. c. 39. all obligations made to 
the king ſhall have the ſame force, and of conſequence the 
fame remedy to recover them, as a ſtatute ſtaple: though 
indeed, before this ſtatute, the King was entitled to ſue out 
execution againſt the body, lands, and goods of his accoun- 
tant or debtor (I). And his debt ſhall, in ſuing out execution, 
be preferred to that of every other creditor, who hath not 
obtained judgment before the king commenced his ſuit (m), | 
The king's judgment alſo affects all lands, which the king's 3 
debtor hath at or after the time of contracting his debt, or 
which any of his officers mentioned in the ſtatute 13 Eliz. c. 
4. hath at or after the time of his entring on the office: ſo 8 
that, if ſuch officer of the crown alienes for a valuable conſi- 
deration, the land ſhall be liable to the king's debt, even in 
the hands of a boza fide purchaſer; though the debt due to 
the king was contrafted by the vendor many years after 
the alienation (n). Whereas judgments between ſubje& | 
and ſubject related, even at common law, no farther back | 


than the firſt day of the term in which they were reco- Ml , 
vered, in reſpect of the lands of the debtor; and did not bind 6 
his goods and chattels, but from the date of the writ of exe- I , 
cution. And now, by the ſtatute of frauds. 29 Car II. c. 1 
3. the * _ not bind the land in the hands ofa f 
FE bona i + 
(u F. N. B. 131. (1) 1 12. (m) Stat. 33 Hen. 


VIII. c. 29. (a) 10 58. 86; 


ſhould not be iſſued: or the plaintiff may ſtill bring an action 


Ch. 26. WIA OV es. 


lana fide purchaſer, but only from the time of actually 1 
the ſame; nor the goods in the hands of a ſtranger, or a 
purchaſer (o), but only from the actual delivery of the writ 
to the ſheriff. 


Tusk are the methods which the law of England has 
pointed out for the execution of judgments: and when the 
plaintiff's demand is ſatisfied, either by the voluntary pay- 
ment of the defendant, or by this compulſory proceſs, or 
otherwiſe, ſatisfaction ought to be entered on the record, that 
the defendant may not be liable to be hereafter harraſſed a 
ſecond time on the ſame account. But all theſe writs of ex- 
ecution muſt be ſued out within a year and a day after the 
judgment is entered; otherwiſe the court concludes prima facie 
that the judgment is ſatisfied and extinct: yet however it 
will grant a writ of ſcire facias in purſuance of ſtatute Weſtm. 
2. 13 Edw. I. c. 45. for the defendant to ſnew cauſe why the 
judgment ſhould not be revived, and execution had againſt 
him; to which the defendant may plead ſuch matter as he 
has to allege, in order to ſhew why proceſs of execution 


of debt, founded on this dormant judgment, which was the 
only method of revival allowed by the common law (p). 


Ix this manner are the ſeveral remedies given by the En- 
glſh lav for all forts of injuries, either real or perſona], - ad- 
miniſtred by the ſeveral courts of juſtice, and their reſpec- 
tive officers. In the courſe therefore of the preſent volume 
we have, firſt, ſeen and conſidered the nature of remedies, 
by the mere a& of the parties, or mere operation of law, 
without any ſuit in courts. We have next taken a view 
of remedies by ſuit or action in courts : and therein have 
contemplated, firft, the nature and ſpecies of courts, inſti- 
tated for the redreſs of injuries in general ; and then have 
ſhewn in what particular courts application muſt be made for 
tic redreſs of particular injuries, or the doctrine of juriſdictions 

; and 


(o) Skin. 2579, (p Co. Litt, 299, 
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and cognizance. We afterwards proceeded to conſider the 


ſpecies of perſonal and real rights, with the reſpective reme- 


mal allegation on the one ſide, and excuſe or denial on the] 
other; w't1 the examination of the validity of ſuch com- 


v7 * N * n 
» * 4 5 
* 
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nature and diſtribution of wrongs and injuries, affecting every 


dies by ſuit, which the law of the land has afforded for every 


poſſible injury. And, us 5 we have deduced and pointed 
out the method and progreſs of obtaining ſuch remedies in 
the courts of juſtice : proceeding from the firſt general com- 
plaint or original writ ; through all the ages of proceſs, to 


compel the defendant's appearance; and of pleading, or for- 


plaint or excuſe, upon demurrer; or the truth of the facts 
alleged and denied, upon ſue joined, and its ſeveral trials; 


to the judgment or ſentence of the law, with reſpect to the 
nature and amount of the redreſs to be ſpecifically given: till, 
after conſidering the ſuſpenſion of that judgment by writs in| 
the nature of appeals, we arrived at its final execution ; which 
puts the party in ſpecific poſſeſſion of his right by the inter- 
vention of miniſterial officers, or elſe. gives him an ample} 
ſatisfaction, either by equivalent damages, or by the confine- 
ment of his body, whois guilty of the injury complained of. 


T' 11s care and circumſpection in the law,---in providing 
that no man's right ſhall be affected by any legal proceeding 
without giving him previous notice, and yet that the debtorÞ 
ſhall not by receiving ſuch notice take occaſion to eſcape 
from juſtice ; in requiring that every complaint be accurately 
and preciſely aſcertained in writing, and be as pointedly and 
exactly anſwered ; in clearly ſtating the queſtion either of law 
or of fact; in deliberately reſolving the former after full ar- 
gumentative diſcuſſion, and indiſputably fixing the latter by 
a diligent and impartial trial; in correcting ſuch errors as} 
may have ariſen in either of thoſe modes of deciſion, from 
accident, miſtake, or ſurprize; and in finally enforcing the 
judgment, when nothing can be alleged to impeach it; 
this anxiety to maintain and reſtore to every individual the} 
enjoyment of his civil rights, without intrenching upon thoſe 
of any other individual in the nation, this parental ſolicitude$ 

= 7 which 
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which pervades our whole legal conſtitution, is the genuine 
ofspring of that ſpirit of equal liberty which is the ſingular fe- 
lcity of Engliſhmen. At the ſame time it muſt be owned to 
have given an handle, in ſome degree, to thoſe complaints of 
delay in the practice of the law, which are not wholly with- 


There may be, it is true, in this, as in all other departments 
of knowlege, a few unworthy profeſſors ; who ſtudy the ſci- 
ence of chicane and ſophiſtry rather than of trath and juſtice; 
and who, to gratify the ſpleen, the diſhoneſty, and wilfulneſs 
of their clients, may endeavour to ſcreen the guilty by an un- 
warrantable uſe of thoſe means which were intended to pro- 
tet the innocent. But the frequent diſappointments and the 
conſtant diſcountenance, that they meet with in the courts of 
juſtice, have confined theſe men (to the honour of this age 
be it ſpoken) both in number and reputation to indeed a very 
deſpicable compaſs. 


\ 


V x ſomedelays there certainly are, and muſt unavoidably 
be, in the conduct of a ſuit, however deſirous the parties and 


f. ¶ their agents may be to come to a ſpeedy determination. Theſe 
riſe from the ſame original cauſes as were mentioned in exa- 
g nining a former complaint (q); from liberty, property, civi- 


ity, commerce, and an extent of populous territory: which 
whenever we are willing to exchange for tyranny, poverty, 
e barbariſm, idleneſs, and a barren deſart, we may then enjoy 
le ſame diſpatch of cauſes that is ſo highly extolled in ſome 
a foreign countries. But common ſenſe and a little experience 
vill convince us, that more time and circumſpection are re- 
WJ quifitc in cauſes, where the ſuirors have valuable and perma- 
nent rights to loſe, than where their property is trivial and 
precarious, and what the law gives them to-day, may be ſeiſed 
by their prince to-morrow.” In Turkey, ſays Monteſquieu 
(r), where little regard is ſhewn to the lives or fortunes of 
the ſubje&, all cauſes are quickly decided: the baſha, on a 
ſummary hearing, orders which party he pleaſes to be baſtina- 
doed, and then ſends them about their buſineſs, But in free 

- YEE ſtates 
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(J) See pag. 327. (r) Sp. L. b. 9. ch. 2. 
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ſtates the trouble, expenſe, and delays of judicial proceedings 
are the price that every ſubject pays for his liberty: and in 
all governments, he adds, the formalities of law increaſe, 
in proportion to the value which is ſet on the honour, the for- 
tune, the liberty, and life of the ſubject. | 


FRoM theſe principles it might reaſonably follow, that the | 


Engliſh courts ſhould be ſubject to more delays than thoſe of 
other nations; as they ſet a greater value on life, on liberty, 
and on property. But it is our peculiar felicity to enjoy the 
advantage, and yet to be exempted from a proportionable 
ſhare of the burthen. For the courſe of the civil law, to 
which moſt other nations conform their practice, is much 
more tedious than ours; for proof of which I need only ap- . 

al to the ſuitors of thoſe courts in England, where the prac- 5 
tice of the Roman law is allowed in its full extent. And par- 


ticularly in France, not only our Forteſcue (s) accuſes (of his 
own knowlege) their courts of moſt unexampled delays in ad- 
miniſtring juſtice 3 but even a writer of their own (t) has not 
ſ:ſfupled to teſtify, that there were in his time more cauſes 5 
there depending than in all Europe beſides, and ſome of them . 
an hundred years old. But (not to enlarge upon the prodi- © 
gious improvements which have been made in the celerity of 
juſtice by the diſuſe of real actions, by the ſtatutes of amend- 
ment and jeofails (v), and by other more modern regulations, 
which it now might be indelicate to remember, but which 
poſterity will never forget) the time and attendance afforded 5 
by the judges in our Engliſh courts are alſo greater than thoſe 
of many other countries. In the Roman calendar there were 
in the whole year but twenty eight judicial or triverbial (u) days 1 
allowedto the praetor for hearing cauſes (w); whereas, with | 
us, one fourth of the year is term time, in which three courts 
conſtantly fit for the diſpatch of matters of law; beſides the 
very cloſe attendance of the court of chancery for determining W 

| ſuits M 


(o) De Laud. LL. c. 53. (t) Bodin. de Republ. I. 6. c. 6. 
(v) See pag. 405. (u) Otherwiſe called dies faſts, in quibus lis 2 
cebat praetori fari tria verba, do, dice, addico. (Caly, Lex. 285). 


(w) Spelman of the terms. F. 4. c. 2. 
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3s WY fuitsin equity, and the numerous courts of aſſiſe and ni prius 
n that fit in vacation for the trials of matters of fadt. Indeed 
there is no other country in the known world that hath an in- 
IJ fitution ſo commodious and fo adapted to the diſpatch of 

cauſes, as our trials by jury in thoſe courts for the deciſion 

of facts: in no other nation under heaven does juſtice make - 
eher progreſs twice in each year into almoſt every part of the 
kingdom, to decide upon the ſpot by the voice of the people 
, WJ themſelves, the diſputes of the remoteſt provinces, 


e Ap here this part of our commentaries, which regularly 
o treats only of redreſs at the common law, would naturally 
u draw to a concluſion. © But, as the proceedings in the courts 
. IJ of equity are very different from thoſe at common law, and 
as thoſe courts are of a very general and extenſive juriſdiction, 
FF it is in ſome meaſure a branch of the taſk I have undertaken, 
oo give the ſtudent ſome general idea of the forms of practice 
ü adopted by thoſe courts. Theſe will therefore be the yer 
Lr the enſuing chapter. 
0 


CHAPTER 
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CHAPTER THE TWENTY SEVENTH. 


or PROCEEDINGS u THR CounTs 
0 F EQUITY, 8 


EFORE ve enter on the propoſed ſubject of che enſuing 
chapter, vix. the nature and method of proceedings in the 
courts of equity, it will be proper to recollect the obſervations, W 

which were made in the beginning of this book (a) on the prin- W 

cipal tribunals of that kind, acknowleged by the conſtitution W 


B. 


of England; and to premiſe a few remarks upon thoſe parti- W 4 
cular cauſes, herein any of them claims and exerciſes a ſole WY... 
juriſdiction, diſtinct from and excluſive of the other, : S 
I Have already (b) attempted to trace (though very con- 
ciſely) the hiſtory, riie, and progreſs of the extraordinary * 
court, or court of equity, in elrincery. The ſame juriſdic- F- A 
tion is exerciſed, and the ſame ſyſtem of redreſs purſued, in Mag 
the equity court of the exchequer, with a diſtinction however 101 
as to ſome few matters, peculiar to each tribunal, and in 3 he 
which the other cannot interfere. And, firſt, of thoſe pecu- W * 
liar to the chancery. | 5 
1. Upo the abolition of the court of wards, the care which 5 
the crown was bound to take, as guardian of its infant tenants, 
was totally extinguiſhed 1 in crery feodal view; but reſulted to W | 
| the WY \ 
v. 


(a) Ch, 4, and 6, 


100 Pag. 49, &c. 


* " V 


— 
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he TR in his court of chancery, together with the general 
Wrotefion (e) of all other igfants in the kingdom. When 
erefore a fatherleſs child has no other guardian, the court of 
Jancery hath a right to appoint one: and, from all proceed- 


manage the defence of the infant if a ſuit be commenced 
Wink him; a power which is incident to the juriſdiction of 
W:cry court of juſtice (d) : but when the intereſt of a minor 
mes before the court judicially, in the progreſs of a cauſe, 
WW: von a bill for that purpoſe filed, either tribunal indiſ- 
W:cininately will take care of the property of the infant, 


J : As to idiots and Iunatics : the king! himſelf uſed formerly 
Fo commit the cuſtody of them to proper committees, in every 
irticular caſe; but now, to avoid ſolicitations and the very 
ladow of undue partiality, a warrant is iſſued by the king (e) 
Inder his royal ſign manual, to the chancellor or Keeper of 
is ſeal, to perform this office for him: and if he acts impro- 
rrly in granting ſuch cuſtodies, the complaint muſt be made 


ohe king himſelf in council (f). But the previous proceed- 


4 NP, (e) See book I, 0 8. (f) 3 P, Wrms. 108. 


Jigs on the commiſſion, to inquire whether or no the party be 
n ideot or a lunatic, are on the law-ſide of the court of chan- 
Wry, and can only be redreſſed (if erroneous) by writ of er- 
or in the regular courſe of law. | 


3. THE king, as parens patria, has the general ſuperinten - 
ence of all charities; which he exerciſes by the keeper of his 
WY conſcience, the chancellor. And therefore, whenever it is ne- 
Neſary, the attorney-general, at the relation of ſome informant, 


b (who is uſually called the relator) files ex icio an information in 


e court of chancery to have the charity properly eſtabliſhed, 
- 1 by ſtatute alſo 43 Eliz. c. 4. authority is given to the lord chan« 
cor or lord keeper, and to the chancellor of the duchy of 
5 Ln. 


8 
Fe | 
be) F. N. B. 27. (d) Cro, Jac. 641. 2 Lev. 163. T. Jonas, 


gs relative thereto, an appeal lies to the houſe of lords. 
I the court of exchequer can only appoint a guardian ad litem, - 
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Lancafter, reſpectively, to grant commiſſions under their f N a 
ers V 


veral-ſeals, to eriquire into any abuſes of charitable donation 
and rectify the ſame by decree; which may be reviewed in t 
reſpective courts of the ſeveral chancellors, upon exceptiol 
taken thereto. But, though this is done in the petty bag 0 
fice in the court of chancery, becauſe the commiſſion is the; 
returned, it is not a proceeding at common law, but treated: 
an original cauſe in the court of equity. The evidence belo 
is not taken down in writing, and the reſpondent in his a 
{wer to the exceptions may allege what new matter he pleaſes 
upon which they go to proof, and examine witneſſes in wr 
ting upon all the matters in iſſue: and the court may deere 
the reſpondent to pay all the coſts, though no ſuch authori 
is given by the ſtatute. And, as it is thus conſidered as an ori 
ginal cauſe throughout, an appeal lies of courſe from thi 
chancellor's decree to the houſe of peers (g), notwithſtandin 
any looſe opimons to the contrary (h). 


4. By the ſeveral ſtatutes, relating to bankrupts, a ſumma 
juriſdiction is given to the chancellor, in many matters conſe 
quential or previous to the commiſſions thereby directed tob 
iſſued; from which the ſtatutes give no appeal. 


Ox the other hand) the nion of the court of chan 
cery doth not extend to ſome cauſes, wherein relief may bt 
had in the exchequer. No information can be brought, il 0 
chancery, for ſuch miſtaken charities, as are given to the xing F 
by the ſtatutes for ſuppreſſing ſuperſtitious afes. Nor ca 
chancery give any relief againſt the king, or direct any act te 
be done by him, or make any decree diſpoſing of or affetingiyl. . 
his property; not even in caſes where he is a royal truſtee (i) 
Such cauſes muſt be determined in the court of exchequer, ag 
a court of revenue; which alone has power over the king I 

| treaſure 


(g) Duke's char. uſes. 6. 128, 8 of Burford v. Len 
hall. Canc. 9 May, 1743. (h) 2 Vern. 118. (i) Hugging 
v. Yorkbuildings Company, Canc. 24 OR. 1740. Reeve v. Attor- 
ney- general. Canc. 27 Nov. 1741. Lightburn v. Attorney general. 
Canc. 2. May, 1743. 
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ſure, and the officers employed in its management : 
leſs where it properly belongs to the duchy court of Lan- 
fer, which hath alſo a fimilar juriſdiction as a court of 
enue; and, like the other, conſiſts of both a court of 
and a court of equity. | 


[x all other matters, what is ſaid of the court of equity in 
ancery, will be equally applicable to the other courts of 
wty, Whatever difference there may be in the forms of 


tice, it ariſes from the different conſtitution of their offi- 
;: or, if they differ in any thing more eſſential, one of 
m muſt certainly be wrong; for truth and juſtice are al- 


s uniform, and ought equally to be adopted by them all. 


-, 


ler us next take a brief, but comprehenſive, view of the 
neral nature of equity, as now underſtood, and practiſed in 
ſeyeral courts of judicature. I have formerly touched upon 
k), but imperfectly: it deſerves a more complete explica- 
n. Yet, as nothing is hitherto extant, that can give a 
ncer a tolerable idea of the courts of equity ſubſiſting in 
gland, as diſtinguiſhed from the courts of law, the com- 
xr of theſe obſervations cannot but attempt it with diffi- 
ce: they, who know them beſt, are too much employed 
find time to write; and they, who have attended but little 
thoſe courts, Kal be often at a loſs for materials. 


EQUITY then, i in its true and genuine meaning, is the foul 
i pirit of all law : poſitive law is conſtrued, and rational law 
made, by it. In this, equity is ſynonymous to juſtice 3 in 
h to the true ſenſe and ſound interpretation of the rule. 
tthe very terms of a court of equity and a court of laæu, as 
taſted to each other, are apt to confound and miſlead us: 

i the one judged without equity, and the other was not 
ind by any law. Whereas every definition or illuſtration 
he met with, which now draws a line between the two ju- 


riſdictions, 


(Kk) Vol I. introd. §. 2, & 3. ad calc, 
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dictions, by ſetting law and equity in oppoſition to each othe | 
will be found either totally erroneous, or erroneous to a ce 


_ tain _ : 


1. Thus in 1 firſt place 1 it is faid a), that i it is the bu 
neſs of a court of equity in England to abate the rigour of ti 
common law. But no ſuch power was contended for. Half 

was the caſe of bond creditors, whoſe debtor deviſed away H 
real eſtate j rigorous and unjuſt the rule, which put the devif 
ſee in a better condition than the heir (m): yet a court 
equity had no power to interpoſe. Hard is the common laſf 
fill ſubſiſting, that land deviſed, or deſcending to the hei 
ſhall not be liable to ſimple contract debts of the anceſtor WM; 
deyiſor (n), although the money was laid out in purchaſinff 
the very land; and that the father ſhall never immediate; 
ſucceed as heir to the real eſtate of the ſon (o): but a coulf 
of equity can give no relief; though in both theſe inſtan 
the artificial reaſon of the law, ariſing from feodal principle 
has long ago entirely ceaſed, The like may be obſerved of ti 
deſcent of lands to a remote relation of the whole blood, 
even their eſcheat to the lord, in preference to the ownei 
half brother (p); and of the total ſtop to all juſtice, by cal 
ſing the parol to demur (q), whenever an infant is ſued as he 
or is party to a real action. In all ſuch caſes of poſitive la 
the courts of equity, as well as the courts of law, muſt ſay will: 
Ulpian (r), “ hoc quidem PO durum ff 4 ita * [cri 
« ta cf.” ay 


GE: Wo faid (s), that a court of equity . ak 
to the ſpirit of the rule, and not according to the ſtriftnels M 
the letter. But fo alſo does a court of law. Both, for inſtanq; 
are equally bound, and equally profeſs, to interpret ſtatut 
according to the true intent of the legiſlature. In geneMiſ:r: 
laws all caſes cannot be foreſeen ; or, if foreſeen, cannot Wiſin: 
eenxpreſſeq; 


(1) —_ WA 4. rinc; .of equit. 44. (m) See Vol. II. ch. 4 

| Pap 37 a h. 18. pag, 243, 244. ch. 23. pag. 37 
(o) 1bid, ch. 14. p. _ (p) Ibid. pag. 227. (q) See pY 
300. (x) F, 40. 9. 12. (5) Lord * 42 TY 1 
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n preſſed: ſome will ariſe that will fall within the meaning 

tough not within the words, of the legiſlator; and others, 

ich may fall within the letter, may be contrary to his mean- 
Ys, though not expreſsly excepted. Theſe cafes, thus out of 

ke letter are often ſaid to be within the equity, of an act of 
Wuliament ; and ſo, cafes within the letter are frequently out 
Wy the equity. Here by equity we mean nothing but the ſound 
Witerpretation of the law ; though the words of the law itſelf 
ay be too general, too ſpecial, or otherwiſe inaccurate or 
Wifcctive. Theſe then are the caſes which, as Grotius (t) ſays 
r non exate definit, ſed arbitrio boni viri permittit;“ in 
er to find out the true ſenſe and meaning of the lawgiver, 
vm every other topic of conſtruction. But there is not a ſin- 
erule of interpreting laws, whether equitably or ſtrictly, that 
rot equally uſed by the judges in the courts both of law and 
guity: the conſtruction muſt in both be the ſame; or, if 

er differ, it is only as one court of law may alſo happen to 
er from another. Each endeavours to fix and adopt the 
Wire ſenſe of the law in queſtion ;z neither can enlarge, dimi- 
Wil, or alter, that ſenſe if a ſingle tittle. 


3. AGAIN, it hath been ſaid (u), that fraud, accident, and 
17, are the proper and peculiar objects of a court of equity. 
every kind of fraud is equally cognizable, and equally ad- 
W':td to, in a court of law: and ſome frauds are only cogni- 
Wile there, as fraud in obtaining a deviſe of lands, which is 
ways ſent out of the equity courts to be there determined. 

Many accidents are alſo ſupplied 1 in a court of law; as, loſs of 
| Th miſtakes in receipts or. accounts, wrong payments, 
Wits which make it impoſſible to perform a condition lite» 


nl fly and a multitude of other contingencies : and many can- | 


uli be relieved even in a court of equity; as, if by accident 
WH: recovery is ill ſuffered, a deviſe ill executed, a contingent | 
W'minder deſtroyed, or a power of leaſing omitted in a fa- 
WW"; ſettlements A technical truſt indeed, created by the li- 
mitation 


10 De geguietate. 8. 3. (a) 1 Roll. Abr. 374.4 laſt 84. 10 
0d, f. : ; << 
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mitation of a ſecond uſe, was forced into the courts of equity, 
in the manner formerly mentioned (w) : and this ſpecies of 
truſts, extended by inference and conſtruction, have ever ſince 
remained as a kind of peculium in thoſe courts. But thereare 
other truſts, which are cognizable in a court of law: as depo- 
ſits, and all manner of bailments ; and eſpecially that impli- 
ed contract, ſo highly beneficial and uſeful, of having under- 
taken to account for money received to another's uſe (x), which 
is the ground of an action on the caſe almoſt as univerſally 
remedial as a bill in equity. | 


4. ONCE more; it has been ſaid that a court of equity is 
not bound by rules or precedents, but acts from the opinion off 
the judge (y) founded on the circumftances of every particular 

caſe. Whereas the ſyſtem of our courts of equity is a labour- 
ed connected ſyſtem, governed by eſtabliſhed rules, and bound 

down by precedents, from which they do not depart, although 
the reaſon gf ſome of them may perhaps be liable to objec- 

tion. Thus, the refuſing a wife her dower in a truſt-eftate 
(2), yet allowing the huſband his curteſy : the holding the pe- 
nalty of a bond to be merely a ſecurity for the debt and inte- 

reſt, yet conſidering it ſometimes as the debt itſelf, ſo that the 

intereſt ſhall not exceed that penalty (a): the diſtinguiſhing W 
between a mortgage at five per cent. with a clauſe or reduction 

to four, if the intereſt be regularly paid, and a mortgage at. 

four per cent. with a clauſe of enlargement to five, if the pay-W 
ment of the intereſt be deferred; ſo that the former ſhall be 
deemed a conſcientious, the latter an unrighteous, bargain (b): 
all theſe, and other caſes that might be inſtanced, are plainly W 
rules of poſitive law; ſupported only by the reverence that is 
. ſnewn, 


(w) Book II. ch. 20, (x) See pag. 162. (y) This is ſtatedM 
by Mr. Selden (Table talk. tit. equity) with more pleaſantry than 
truth. For /aw, we have a meaſure, and know what to truſt to: 
« eguity is according to the conſcience of him that is chancellor; 
and, as that is larger or narrower, ſo is equity. Tis all one, 28 
« if they ſhould make the ſtandard of the meaſure a chancellor's . 
„foot. What an uncertain meaſure would this be? One chancel- 
“lor has a long foot, another a ſhort foot, a third an indifferent WM 
« foot. It is the ſame thing with the chancellor's conſcience.” WW 

(2) 2 P. Wms. 640. See Vol. II. pag. 337. (a) Salk. 154. 
(b) 2. Vero, 289. 316. 3 Atk. ez0, . 
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ſewn, and generally very properly ſhewn, to a ſeries of for- 
mer determinations ; that the rule of property may be uniform 
and ſteady. Nay, ſometimes a precedent is fo ftriftly followed, 
that a particular judgment, founded upon ſpecial circum- 
ſtances (c), gives riſe to a general rule. | 


IN ſhort, if a court of equity in England did really a&, as 
a very ingenious writer in the other part of the iſland ſuppo- 
ſes it (from theory) to do, it would riſe above all law, either 
common or ſtatute, and be a moſt arbitrary legiſlator in every 
particular caſe. No wonder he is ſo often miſtaken. Grotius, 


or Puffendorf, or any other of the great maſters of j uriſpru- 


dence, would have been as little able to diſcover, by their own 
light, the ſyſtem of a court of equity in England, as the ſyſ- 


em of a court of law. Eſpecially, as the notions before-men- 


toned, of the character, power, and practice of a court of 


equity, were formerly adopted and propagated (though not 


AJ with approbation of the thing by our principal antiquarians 
nd lawyers ; Spelman (d), Coke (e), Lambard (f), and Selden 
(c), and even the great Bacon (h) himſelf. But this was in the 
nfancy of our courts of equity, before their juriſdiction was 
BY {ttled, and when the chancellors themſelves, partly from their 
i ignorance of law (being frequently biſhops or ſtateſmen) partly 


from ambition and luſt of power (encouraged by the arbi- 
trary principles of the age they lived in) but principally from 
the narrow and unjuſt deciſions of the courts of law, had ar- 
rogated to themſelves ſuch unlimited authority, as hath totally 
been diſclaimed by their ſucceflors for now above a century 
paſt. The decrees of a court of equity were then rather in the 


nature of awards, formed on the ſudden pro re nata, with more 
probity of intention than Knowlege of the ſubject; founded 


Vol. III. 2 on 


e) See the caſe of Foſter and Munt, 1 Vera. 473. with regard to 
the undiipoſed reſiduum of perſonal eſtates. d) Quac in ſum- 
mis tribunalibus multie legum canone decernunt judices, ſolus (fires 
exegerit) cohibet cancellarius ex arbitrio: nec alitur decretis tene- 
ur ſuae curiae wel ſui ipſius, quin, elucente m/ ratione, recogneſ- 
cat quae voluerit, mutet et del-at prout ſuae widebitur prudentiae. 
(C. 108.) (e) See pag. 53, $54. (F) Archer, qr, 
12473. (8) Ubi ſupra. (h) De Augm, Scient. I. 8. c. 3. 
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on no ſettled principles, as being never deſigned, and there. 
fore never uſed for precedents. But the ſyſtems of juriſpru | 
dence, in our courts both of law and equity, are now equallyf| 
artificial ſyſtems, founded in the ſame principles of juſtice an 
poſitive law; but varied by different uſages in the forms an 
mode of their proceedings: the one being originally derived 
(though much reformed and improved) from the feodal cuſ- 
toms, as they prevailed in different ages in the Saxon andif 
Norman judicatures; the other (but with equal i improvements) 
from the imperial and pontifical IG introduced by 
their clerical man . 


THE ſuggeſtion indeed of every bill, to give juriſdiction to 
the courts of equity, (copied from thoſe early times) is, that 
the complainant hath no remedy at the common law. But. 
he, who ſhould from thence conclude, that no caſe is judgediſ 
of in equity where there might have been relief at law, an 7 
at the ſame time caſts his eye on the extent and variety of the 
caſes in our equity-reports, mult think the law a dead letter 
indeed. The rules of property, rules of evidence, and rules 
of interpretation, in both courts are, or ſhould be, exactly the 
ſame: both ought to adopt the beſt, or muſt ceaſe to be 
courts of juſtice. Formerly ſome cauſes, which now no lon-W 
ger exiſt, might occaſion a different rule to be followed in 
one court, from what was afterwards adopted in the other, as 
founded in the nature and reaſon of the thing: but the inſtant 
thoſe cauſes ceaſed, the meaſure of ſubſtantial juſtice ought to 
have been the ſame in both. Thus the penalty of a bond, 


2 15 
„ 
"2. ay 
3 


originally contrived to evade the abſurdity of thoſe monkiſhlW 
conſtitutions, which prohibited taking intereſt for money, was + 
therefore very pardonably conſidered as the real debt in the 
courts of law, when the debtor neglected to perform his agree- I 
ment for the return of the loan with intereſt : for the judges 
. could not, as the law then ſtood, give judgment that the inte- 3 
reſt ſhould be ſpecifically paid. But when afterwards the 
taking of intereſt became legal, as the neceſſary companion oi 


? 28 


commerce (i), nay after the ſtatute of 37 H. VIII. c. 9- had 


31% 


dec lare ll 7 
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{eclared the debt or loan itſelf to be the juſt and true intent” 
for which the obligation was given, their narrow minded ſuc- 
ceſſors ſtill adhered wilfully and technically to the letter of the 
antient precedents, and refuſed to conſider the payment of 
principal, intereſt, and coſts, as a full ſatisfaction of the bond. 

At the ſame time more liberal men, who fate in the courts of 


equity, conſtrued the inſtrument according to its * juſt and 


« true intent,” as merely a ſecurity for the loan: in which 
light it was certainly underſtood by the parties, at leaſt 
after theſe determinations ; and therefore this conſtruction 
hould have been univerſally received. So in mortgages, be- 
ing only a landed as the other is a perſonal” ſecurity for the 
money lent, the payment of principal, intereſt, and cofts ought 
at any time, before judgment executed, to have ſaved the 
forfeiture in a court of law, as well as in a court of equity. 
And the inconvenience as well as injuſtice, of putting different 
conſtructions in different courts upon one and the ſame tranſ- 
action, obliged the parliament at length to interfere, and to 
direct by the ſtatutes 4 & 5 Ann. c. 16. and 7 Geo. II. c. 20. 
. in the caſes of bonds and mortgages, what had long 

een the practice of the courts of equity ſhould alſo for the fu- 
— be followed in the courts ot law. 


AG, AIN 3 neither a court of equity nor of law can vary men's 
wills or agreements, or (in other words) make wills or agree- 
ments for them. Bothare to underſtand them truly, and there- 
fore both of them uniformly. One court ought not to extend, 
nor the other abridge, a lawful proviſion deliberately ſettled 
by the parties, contrary to its juſt intent. A court of equity, 
no more than a court of law, can relieve againſt a penalty in 
the nature of-ftated damages; as a rent of l. an acre for 
ploughing up antient meadow (k): nor againſt a lapſe of time 
where the time is material to the contract; as in covenants 
for renewal of leaſes. Both courts will ARE 8 conſtrue, but 


neither pretends to control or r a lawful ſtipulation or 


engagement. 1 8 


Pa... THE 


(k) 2 Atk, 239. 
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Tus rules of decifion are in both courts equally oproCs. ; 
the ſubjects of which they take „ . - * | 
ject- matter is ſuch as requires to be determined ſecundum 
aequum et bonum, as generally upon actions on the caſe, the 
judgments of the courts of law are guided by the moſt liberal 
equity. In matters of poſitive right, both courts muſt ſubmit 
to and follow thoſe antient and invariable maxims *« guge re. Þ 
« lifta ſunt et tradita (1).” Both follow the law of nations, i 
and collect it from hiſtory and the moſt approved authors of 
all countries, where the queſtion is the object of that law: as 
in caſe of the privileges of embaſſadors (m), hoſtages, or ran- 
ſom bills (n). In mercantile tranſactions they follow the ma- 
rine law (o), and argue from the uſages and authorities re- 
ceived in all maritime countries. Where they exerciſe a con- 
current juriſdiftion, they both follow the law of the proper 
forum (p): in matters originally of eccleſiaſtical cognizance, M 
they both equally adopt the canon or imperial law, accord- 
ing to the nature of the ſubject (q); and, if a queſtion came 
before either, which was properly the object of a foreign mu- 
nicipal law, they would both receive information what is the i 
rule of the country (r), and would both decide accordingly, W 


SUCH then being the parity of law and reaſon which governs 1 


both ſpecies of courts, wherein (it may be aſked) does their n 
eſſential difference conſiſt ? It principally conſiſts in the diffe- s 
rent modes of adminiſtring juſtice in each; in the mode of © 

proof, the mode of trial, and the mode of relief. Upon thele, = 

and upon two other accidental grounds of juriſdiction, which 
were formerly driven into thoſe courts by narrow deciſions of 
the courts of law, vix. the true conſtruction of ſecurities for W 
g money 
N "BY «2 
(1) De jure naturae cegitare per nes atque dicere debemus; de in 
jure pepu li Romani, gude relicha ſunt et tradita. (Cic, de leg. I. 3. 
ad calc.) (m) Bee Vol. I. pag. 253. (n) Ricord. v. 
Bettenham. Tr. 5 Geo. III. B. R. (o) See Vol. I. pag 78. 


Vol. II. pag. 459. 461. 467. (p) See Vol. II. pag. 813. (d) c. 
bid. 504. (r) Ibid. 463. | | | { 
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noney lent, and the form and effect of a truſt or ſecond uſe; 
den theſe main pillars hath been gradually erected. that 
ſructure of juriſprudence which prevails in our courts of 
WT :quity, and is inwardly bottomed upon the ſame ſubſtantial 
W foundations as the legal ſyſtem which hath hitherto been deli- 
izated in theſe commentaries ; however different they may 
pear in their outward form, from on different taſte of their 
uchitects, ; | 


1. AND, firſt, as to the mode of proof. When fag, or 
their leading circumſtances, reſt only in the knowlege of the 
WJ party, a court of equity applies itſelf to his conſcience, and 
© purges him upon oath with regard to the truth of the tranſac- 
ion; and that, being once diſcovered, the judgment is the 
ſame in equity as it would have heen at law. But, for want 
WT cf this diſcovery at law, the courts of equity have acquired a 
WJ concurrent juriſdiction with every other court in all matters of 
WJ :ccount (s,. As incident to accounts, they take a concurrent 
WJ coonizance of the adminiſtration of perſonal aſſets (t), conſe- 
I ently of debts, legacies, the diſtribu tion of the reſidue, and 
BY the conduct of executors and adminiſtrators (u). As incident 
v accounts, they alſo take the concurrent juriſdiction of 
BY tithes, and all queſtions relating thereto (w); of all dealings 
„In partnerſhip (x), and many other mercantile tranſactions; 
ad ſo of bailiffs, receivers, factors, and agents (y). It would 
of ©: endleſs to point out all the ſeveral avenues in human affairs, 
„an in this commercial age, which lead to or end in accounts, 


= FROM the fame fruitful ſource, the compulſive, diſcovery 
on oath, the courts of equity have acquired a juriſdiction 
over almoſt all matters of fraud (z); all matters in the private 
acwlege of the party, which, though concealed, are binding 
In conſcience; and all judgments at law, obtained through 

| Be | ſuch 
(s) 1 Chao. Caſ. 35. (t) 2 P. Wis. 148. (o) 2 Chan, 
Cal. 1 82% (w) : Equ. Caf. abr. 45 7. (x) 2 Vern 277. 
) Ibid, 638. (z) 2 Chan, Caſ. 46. | 


— 
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ſuch fraud or concealment,” And this, not by impeacking or 


reverſing the judgment itſelf, but by prohibiting the plaintiff 
from taking any advantage of a judgment, obtained by ſup. 
preſſing the truth (a); and which, had the ſame fucts ap- 
peared on the trial, as are now diſcovered; he would never have 
obtained at all. | 


2. As to the mode of trial. This is by interrogatories ad. 


miniſtred to the witneſſes, upon which their depoſitions are ta- 


ken in writing, wherever they happen to reſide. . If therefore 
the cauſe ariſes in a foreign country, and the witneſſes reſide 
upon the ſpot; if, in cauſes ariſing in England, the witneſſes 
are abroad, or ſhortly to leave the kingdom; or if witneſſes 


reſiding at home are aged or infirm ;, any of theſe caſes lays a 


ground for a court of equity to grant a commiſſion to examine 


them, and (in conſequence) to exerciſe the ſame juriſdiction, 


which might have been exerciſed at law, if the witneſſes could 
probably attend. 3 | 


3. WIr reſpect to the mode of relief. The want of a ; 
more ſpecific remedy, than can be obtained in the courts of 


law, gives a concurrent juriſdiction to a court of equity in a 


great variety of caſes. To inftance in executory agreements, 


A court of equity will compel them to be carried into ſtrict 


execution (b), unleſs where it is improper or impoſſible in- . 
ſtead of giving damages for their non- performance. And W 
hence a fiction is eſtabliſhed, that what ought to be done, 


ſhall be conſidered as being actually done (c) and ſhall relate 
back to the time when it ought to have been done originally: 
and this fiction is ſo cloſely purſued through all its conſequen- 
ces, that it neceſſarily branches out into many rules of juriſ- 


prudence, which form a certain regular ſyſtem. So, of | f 


waſte, and other ſimilar injuries, a court of equity takes a 


concurrent cognizance, in order to prevent them by injunc- I 
tion (d). Over queſtions that may be tried at law, in a great 
multiplicity of actions, a court of equity aſſumes a juriſdic- 


tion 


: " 
P. Wins. 148, Yearbook, 22 Edw.IV, 37.f1. 21. ( 
1 Gt. abr, 16. (c) 3 P. Wms. 215. (d) 1 Ch. Rep. 14. 
2 Chan. Caſ. 32. 
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on, to prevent the expenſe and vexation of endleſs litigati- 
ons and ſuits (e). In various kinds of frauds it aſſumes a con- 
durrent (f) juriſdiction, not only for the ſake of a diſcovery, 
but a more extenſive and ſpecific relief: as by ſetting aſide 
ſaudulent deeds (g), decreeing conveyances (h), or directing 
n abſolute conveyance merely to ſtand as a ſecurity (i). And 
thus, laſtly, for the ſake of a more beneficial and complete re- 
er by decreeing a ſale of lands (K), a court of equity holds 
bla of all debts, incumbrances, and charges, that oy affect | 
or iſſue thereout. ö 


4. Tus true conſt ruction of ſecurities for money lent is an- 
ener fountain of juriſdiction in courts of equity. When they 
zeld the penalty of the bond to be the form, and that in ſub- 
tance it was only as a pledge to ſecure the repayment of the 
ſum bona fide advanced, with a proper compenſation for the 
uſe, they laid the foundation of a regular ſeries of determina- 


BY tons, which have ſettled the doctrine of perſonal pledges or 


WJ :curities, and are equally applicable to mortgages of real pro- 
erty. The mortgagor continues owner of the land, the mort- 


: gagee of the money lent upon it: but this ownerſhip is mutu- 


ay transferred, and the mortgagor is barred from redemption - 
i when called upon by the mortgagee, he does not redeem 
A vithin a time limited by the court; or he may when out of 
Vvoſſeſſion be barred by length of time, by analogy to the ſta- 


. tute of limitations. 


F. THE form of a truſt, or ſecond uſe, gives the court of 
BJ <quity an excluſive juriſdiction as to the ſubje&-matter of all 
by ttlements and deviſes in that form, and of all the long terms 
created in the preſent complicated mode of conveyancing. 
This is a very ample ſource of juriſdiction: but the truſt is 
By governed by very nearly the ſame rules, as would govern the 
etate in a court of law (I), if no truſtee was interpoſed, and, 

- SY by 


(e) 1 Vern. 308 Prec. Chan. 261, 1 P. Wms. 672. Stra. 
% (f) 2 P. Wms. 156. (g) 1 Vern. 32. 1 P. Wms. 239. 

(h) 1 Vern. 237. (i) 2 Vern. 84. (k) 1 Equ. Cal. 
abr, 337. (1) 2 P. Wms. 646. 668, 669. 
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dy a regular poſitive ſyſtem eſtabliſhed in the courts of equity 
the doctrine of truſts is now reduced to as great a certainty as 
that of legal eſtates in the courts of the common law. 


THese are the principal (for I omit the minuter) grounds 
of the juri{diion at preſent exerciſed in our courts of equity. 
which differ, we ſee, very conſiderably from the notions en- 
tertained by ſtrangers, and even by thoſe courts themſelves be- 
fore they arrived to maturity; as appears from the principles laid 
down, and the jealouſies entertained of their abuſe, by our early 
juridical writers cited in a former (m) page: and which have 
been implicitly received and handed down by ſubſequent com- 
pilers, without attending to thoſe gradual acceſſions and dere- 
lictions, by which in the courſe of a century this mighty river 
hath imperceptibly ſhifted its channel. Lambard in particu- 
lar in the reign of queen Elizabeth, lays it down (n), that * equi» | 
te ty ſhould not be appealed unto, but only in rare and extraor- 
© dinary matters: and that a good chancellor will not arrogate 
tc authority in every complaint that ſhall be brought before him, 
tc upon whatſoever ſuggeſtion; and thereby both overthrow the 
te authority of the courts of common law, and bring upon men 
&« ſuch a confuſion and uncertainty, as hardly any man ſhould | 
e know how or how long to hold his own aſſured to him.“ 
And certainly, if a court of equity were ſtill at ſea, ang floated 
upon the occaſional opinion which the judge who happened 
to preſide might entertain of conſcience in every particular 
caſe, the inconvenience that would ariſe from this uncertainty, 
would be a worſe evil than any hardſhip that could fol- 
low from rules too ſtrict and inflexible. Its powers would 
have become too arbitrary to have been endured in a country 
like this (o), which boaſts of being governed in all reſpects by | 
law and not by will, But fince the time when Lambard wrote 
a ſet of great and eminent lawyers (p), who have ſucceſſively 
| held the great ſeal, have by degrees erected the ſyſtem of 

relief adminiſtred by a court of equity into a regular e 
: Which 
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which cannot be attained without ſtudy and experience, any 
more than the ſcience of law: but from which, when under- 
food, it may. be known what remedy a ſuitor is entitled to 
expect, and by what mode of ſuit, as readily and with as 
much preciſion, in a court of equity as in a court of law. 


IT were much to be wiſhed, for the ſake of certiinty; peace, 
and juſtice, that each court would as far as poſſible follow the 
other, in the beſt and moſt effectual rules for attaining thoſe 
deſirable ends. It is a maxim, that equity follows the law; 
and in former days the law has not ſcrupled to follow even that 
equity, which was laid down by the clerical chancellors. 
Every one, who is converſant in our antient books, knows 
that many valuable improvements in the ſtate of our tenures 
(eſpecially in leaſeholds (q) and copyholds) (r) and the forms 
of adminiſtring juſtice (ſ), have ariſen from this ſingle rea- 
ſon, that the ſame thing was conſtantly effected by means of 
a ſubpoena in the chancery. And ſure there cannot be a 
greater ſoleciſm, than that in two ſovereign independent 
courts, eſtabliſhed in the ſame country, exerciſing concurrent 
juriſdiction, and over the ſame ſubject- matter, there ſhould 
exiſt in a ſingle inſtance two different rules of property, claſh- 
ing with or PF Ng each other. 

IT would carry me beyond the bounds of my preſent pur- 
poſe, to go farther into this matter. I have been tempted 
to go fo far, becauſe the very learned author to whom I 
have alluded, and whoſe works have given exquiſite plea- 
ſure 10 every contemplative lawyer, is (among many others) 
a ſtrong proof how eaſily names, and looſe or unguarded 
expreſſions to be met with in the beſt of our writers, are 
apt to confound a ſtranger; and to give him erroneous ideas 
of ſeparate juriſdictions now exiſting in England, which 
never were ſeparated in any other country in the univerſe, 
It hath alſo afforded me an opportunity to vindicate, on 
the one hand, the juſtice of our courts of. law from being 


= that 


(q) Gilbert of ejetm. 2. 2 Bac. Abr. ous 59 Bro. Abr. 
!, tenant oy copie. roLitt.F. 77. (1) See pag. 200. 
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that harſh and illiberal rule, which many are too ready to 
ſuppoſe it; and, on the other, the juſtice of our courts of 
equity from being the reſult of mere arbitrary opinion, or an 
exerciſe of dictatorial power, which rides over the law of 
. the land, and corrects, amends, and Tontrolls it by the looſe 
and fluctuating dictates of the conſcience of a ſingle judge. 
It is now high time to proceed to the practice of our courts 
of equity, thus explained and thus underſtood. 


THE firſt commencement of a ſuit in chancery is by pre- 
ferring a bill to the lord chancellor in the ſtyle of a petition; 
*© humbly complaining ſheweth to yonr lordſhip your orator 
4 A. B. that, Sc. This is in the nature of a declaration at 
common law, or a libel and allegation in the ſpiritual courts : 
| ſetting forth the circumſtances of the caſe at length, as ſome 
fraud, truſt, or hardſhip; © in tender conſideration whereof,” 
(which is the uſual language of the bill and for that your 
© orator is wholly without remedy at the common law,” re- 

lief is therefore prayed at the chancellor's hands, and alſo 
pioceſs of ſubpoena againſt the defgndant, to compel him to 
anſwer upon oath to all the matter charged in the bill. And, 
if it be to quiet the poſſeſſion of lands, to ſtay waſte, or to 
ſtop proceedings at law, an injunction is alfo prayed in the 
nature of the interdifum of the civil law, commanding the 
defendant to ceaſe. 


THis bill muſt call all neceſſary parties, however remotely 
concerned in intereſt, before the court; otherwiſe no de- 
cree can be made to bind them: and muſt be ſigned by coun- 
ſel, as a certificate of its decency and propriety. For it 
muſt not contain matter either ſcandalous or impertinent: 
if it does, the defendant may refuſe to anſwer it, till ſuch 
ſcandal or impertinence is expunged, which is done upon 
an order to refer it to one of the officers of the court, called 
a maſter in chancery; of whom there are in number 
twelve, including the maſter of the rolls, all of whom, ſo 


late as the reign of queen Elizabeth, were commonly 
| | doctors 
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doctors of the civil law (s). The maſter is to examine the 
propriety of the bill: and, if he reports it ſcandalous or im- 
pertinent, ſuch matter muſt be ſtruck out, and the defendant 
ſhall have his coſts; which ought of right to be paid by the 
counſel who ſigned the bill. 25 


WHEN the bill is filed in the office of the fix clerks, (who 
originally were all in orders; and therefore, when the conſti- 
tution of the court began to alter, a law (t) was made to per- 
mit them to marry) when, I ſay, the bill is thus filed, if an 
injunction be prayed therein, it may be had at various ſtages 
of the cauſe, according to the circumſtances of the caſe, If 
the bill be to ſtay execution upon any oppreſſive judgment, and 
the defendant does not put in his anſwer within the ſtated 
time allowed by the rules of the court, an injunction will 
iſſue of courſe: and, when the anſwer comes in, the injunc- 
tion can only be continued upon a ſufficient ground appearing 
from the anſwer itſelf. But if an injunction be wanted to ſtay 
waſte, or other injuries of an equally urgent nature, then 
upon the filing of the bill, and a proper caſe ſupported by 
afidavits, the court will grant an injun&ion immediately to 
continue till the defendant has put in his anſwer, and till the 
court ſhall make ſome farther order concerning it : and, when 
the anſwer comes in, whether it ſhall then be diſſolved or 
continued till the hearing of the cauſe, is determined by the 


court upon argument, drawn from conſidering the anſwer and 
aftdavit together. 


BUT, upon common bills; as ſoon as they are filed, pro- 
ceſs of ſubpoena. is taken out; which is a writ commanding 
the defendant to appear and anſwer to the bill, on pain 
of 100 J. But this is not all: for, 1f the defendant, on 
ſervice of the ſubpoena, does not appear within the time 
limited by the rules of the court, and plead, demur, or 
anſwer to the bill, he is then ſaid to be in contempt; and 
the reſpective proceſſes of contempt are in ſucceſſive or- 
der awarded againſt him. The firſt of which is an ar- 


(e) Smith's commonw. b. 2. c. 12, t) Stat. 148 1 
Hen, VIII. c. 8. | (t) TY 
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tachment, which is a writ in the nature of a capias, directed 


to the ſheriff, and commanding him to attach, or take up, 
the defendant, and bring him into court. If the ſheriff re. 
turns that the defendant aon eff inventus, then an attachment 
ewith proclamations iſſues; which, beſides the ordinary form 


of attachment, dire&s the ſheriff that he cauſe public procla- 
mations to be made, throughout the county, to ſummon the 
defendant, upon his allegiance, perſonally to appear and an- 


ſwer. If this be alſo returned with a non et inventus, and he 


ſtill ſtands out in contempt, a commiſien of rebellion is awarded 


againſt him, for not obeying the proclamations according 


to his allegiance; and four commiſſioners therein named, or 


any of them, are ordered to attach him whereſoe er he may 
be found in Great Britain, as a rebel and contemner of the 
king's laws and government, by refuſing to attend his ſove- 
reign when thereunto required : fince, as was before obſerved 
(u), matters of equity were originally determined by the 
king in perſon, aſſiſted by his council; though that buſineſs 
is now devolved upon his chancellor. If upon this commiſ- 
fion of rebellion a on et in ventus is returned, the court then 
tends a ſerjeant at arms in queſt of him; and, if he eludes 
the ſearch of the ſerjeant alſo, then a ſeguſtration iſſues to 
leite all his perſonal eſtate, and the profits of his real, and 


to detain them, ſubje& to the order of the court. Sequeſtra- 


tions were firſt introduced by fir Nicholas Bacon, lord keeper 
in the reign of queen Elizabeth; before which the court 

und ſome difficulty in enforcing its proceſs and decrees (w). 
After an order for a ſequeſtration iſſued, the plaintiff's bill 
is to be taken pro confeſſo, and a decree to be made accord- 
ingly. So that the ſequeſtration does not ſeem to be in the 
nature of proceſs to bring in the defendant, but only intended 
to enforce the performznce of the decree. Thus much 
if the defendant abſconds. 


Ir the defendant is taken upon any of this proceſs, he is to 


he committed to the fleet, or other priſon, till he puts in his 


appearance, or anſwer, or performs whatever elſe this pr ocelſs is 
iſſued 


(u) Pag. 50. (xx) 1 Vern. 421, 
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iſſued to enforce, and alſo clears his contempts by paying the 

colts which the plaintiff has incurred thereby. For the ſame | 
kind of proceſs is iſſued out in all ſorts of contempts _ 


the progreſs of the cauſe, if the parties in any poun 
or no to obey the order of the court. 


THE crowd 15800 a 1a corporate is by 3 
diſtrein them by their goods and chattels, rents and profits, 
till they ſhall obey the ſummons or directions of the court. 
And, if a peer is a defendant, the lord chancellor ſends a letter 
niſive to him to requeſt his appearance, together with a copy 
of the bill; and, if he neglects to appear, then he may be 
ſerved with a ſi:bpoena ; and, if he continues Rill in contempt, 
a ſequeſtration iſſues out immediately againſt his lands and 
goods, without any of the meſne proceſs of attachments, &c. 
which are directed only againſt the perſon, and therefore can- 
not affe& a lord of parliament. The ſame proceſs iſſues 
againſt a member of the houſe of commons, except only that 
the lord chancellor ſends him no letter millive. 


Tas ordinary proceſs before mentioned cannot be ſued out, 
till after ſervice of the ſubpoena, for then the contempt be- 
gins; otherwiſe he is not preſumed to have notice of the bill: 
and therefore, by abſconding to avoid the ſubpoena, a defen- 
dant might have elyded juſtice, till the ſtatute 5 Geo. II. c. 
25. which enacts that, where the defendant cannot be found- 
to be ſerved with proceſs of ſubpoena, and abſconds (as is be- 
lieved) to avoid being ſerved therewith, a day ſhall be ap- 
pointed him to appear to the bill of the plaintiff ; which is 
to be inſerted in the London Gazette, read in the pariſh 
church where the defendant laſt lived, and fixed up at the 
Royal Exchange : and if the defendant doth not appear Wr 
that day, the bill ſhall be taken pro confe fo. 


Bur if the defendant appears regularly, and takes a copy 
of the bill, he is next to demur, plead, or anſwer. x : 
| D&- 


j 
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A DEMURRER in equity is nearly of the ſame nature as 
a demurrer in law; being an appeal to the judgment of the 
court, whether the defendant ſhall be bound to anſwer the 
plaintiff's bill : as, for want of ſufficient matter of equity 
therein contained; or where the plaintiff, upon his own ſhew- 
ing, appears to have no right; or where the bill ſeeks a diſ- 
.covery of a thing which may cauſe a forfeiture of any kind, 
or may convict a man of any criminal miſ-behaviour. For 


any of theſe cauſes a defendant may demur to the bill. And 


if, on the demurrer, the defendant prevails, the plaintiff's 
bill ſhall be diſmiſſed : if the demurrer be over-ruled, the de- 
fendant is ordered to anſwer. | | 


A PLEA may be either to the juriſdictiun; ſhewing that 
the court has no cognizance of the cauſe : or to the perſon; 
ſhewing ſome diſability in the plaintiff, as by outlawry, ex- 
communication, and the like: or it is in bar; ſhewing ſome 
matter wherefore the plaintiff can demand no relief, as an 
act of parliament, a fine, a releaſe, or a former decree. And 
the truth of this plea the defendant is bound to prove, if put 
upon it by the plaintiff. But as bills are often of a compli- 
cated nature, and contain various matter, a man may plead 
as to part, demur as to part, and anſwer to the reſidue. | 
Bu tno exceptions to formal ninutiae in the pleadings will be 


here allowed; for the parties are at liberty, on the diſcovery 


of any errors in form, to amend them (x). 


AN anſw2r is the moſt uſaril defence that is made to a 
plaintiff's bill. It is given in upon oath, or the honour of 
a peer or peereſs; but, where there are amicable defen- 
dants, their anſwer is uſually taken without oath by con- 
ſent of the plaintiff. This method of proceeding is taken 
from the eccleſiaſtical courts, like the reſt of the practice 


in chancery : for there, in almoſt every caſe, the plaintiff | 


may 'demand the oath of his adverſary in ſupply of proof. 
| | Fs | Formerly 

(x) En ceſt court de chauncerie, home ne fſerra prejudice par ſon 
myſpledying cu pur defaut de forma, mes ſolonque le veryte del ma- 
ter: car il doit agarder ſolonque conſciens, et nemi ex rigore juris, 
(Dyver ite des courts, edit. 1535. fel. 296, 297. Bro. Abr. t. juriſ- 


Action, go.) 


/ 
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Formerly this was done in thoſe courts with compurgators, 
in the manner of our waging of law : but this has been long 
diſuſed; and inſtead of it the preſent kind of purgation, by 
the ſingle oath of the party himſelf, was introduced. This 
oath was made uſe of in the ſpiritual courts, as well in cri- 
minal caſes of eccleſiaſtical cognizance, as in matters of ciyil 
right: and it was then uſually denominated the oath ex gfficto, 
whereof the high: commiſſion court in particular made a moſt 
extravagant and illegal uſe ; forming a court of inquiſition, in 
which all perſons were obliged to anſwer, in cafes of bare 
ſuſpicion, if the commiſſioners thought proper to proceed againſt 
them ex icio for any ſuppoſed eccleſiaſtical enormities. But 
when the high commiſſion court was aboliſhed by ſtatute 16 
Car. I. c. 11. this oath ex officio was aboliſhed with it: and 
it is alſo enacted by ſtatute 13 Car. II. ſt. 1. c. 12. that it 
e ſhall not be lawful for any biſhop or eccleſiaſtical judge to 
« tender to any perſon the oath ex Micio, or any other oath 
i whereby the party may be charged or compelled to confeſs, 
« accuſe or purge himſelf of any criminal matter.” But 
this does not extend to oaths in a civil ſuit, and therefore it is 
till the practice both in the ſpiritual courts, and in equity, 
to demand the perſonal anſwer of the party himſelf upon 
oath. Vet if in the bill any queſtion be put, that tends to 
the diſcovery of any crime, the defendant may thereupon 
demur, as was before obſerved, and may refuſe to anſwer. 


IF the defendant lives within twenty miles of London, he 
mult be ſworn before one of the maſters of the court: if far- 
ther off, there may be a dedimus poteflatem or commiſſion 
to take his anſwer in the country, where the commiſſio- 
ners adminiſter him the uſual oath ; and then, the anſwer 
being ſealed up, either one of the commiſſioners carries 
it up to the court; or it is ſent by a meſſenger, who ſwears 
he received it fro one of the commiſſioners, and that 
the Came has not been opened or altered ſince he received 
it. An anſwer muſt be ſigned by counſel, and muſt 


either deny or confeſs all the material parts of the bill; 
or 
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or it may confeſs and avoid, that is, juſtify or palliate the 
facts. If cne of theſe is not done, the anſwer may be ex- 
' cepted to for inſufficiency, and the defendant be compelled 
to put in a more ſufficient anſwer. "A defendant cannot pray 
any thing in this his anſwer, but to be diſmiſſed the court: if 
he has any relief to pray againſt the plaintiff, he mutt doit by 
an WN bill of * n vvhich is called a Ne 3%. 


eee dur! in, the plaintiff; upon payment of . 1 


may amend his bill, either by adding new parties, or new 
matter, or both, .upon the new lights given him by the defen- 
dant ; and the defendant is obliged to anſwer afreſh to ſuch 
amended bill. But this muft be before the plaintiff has re- 
plicd to the defendant's anſwer, whereby the cauſe is at iſſue ; 
for afterwards, if new matter ariſes, which did not exiſt be- 
fore, he muſt ſet it forth by a ſupplemental bill. There may 
be alſo a bill of revivor, when the ſuit is abated by the death 
of any of the parties; in order to ſet the proceedings again in 
motion, without which they remain at a ſtand. And there 
is likewiſe a bill of interpleader; where a perſon who owes a 
debt or rent to one of the parties in ſuit, but, till the deter- 
mination of jt, he knows not to which, defires that they may 
interplead, that he may be ſafe in the payment. In this laſt 
caſe it is uſual to order the money to be paid into court, for 
the benefit of ſuch of the parties, to whom upon hearing the 
court ſhail decree it to be due. But this depends upon cir- 
cumſtances: and the plaintiff muſt alſo annex an affidavit to 
his bill, ſwearing that he does not collude with either of the 
parties. 


IF tae plaintiff finds ſufficient matter confeſſed in the 
deſendant's anſwer to ground a decree upon, he may pro- 
ceed to the hearing of the cauſe upon bill and anſwer only. 
But in that caſe he muſt take the defendant's anſwer 
to be true in every point. Otherwiſe the courſe is 
for the plaintiff to reply generally to the anſwer, aver- 
ring his bill to be true, certain, and ſufficient, and the 
defendant's. anſwer to be directly the reverſe z which he 

| is 
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is ready to prove as the court ſhall award : upon which the 
defendant rejoins, averring the like on his fide ; which is 
joining iſſue upon the facts in diſpute. To prove which 
facts is the next concern. : 


THIS 1s done by examination of witneſſes, and taking 
their depoſitions in writing, according to the manner of the ci- 
vil law. And for that purpoſe interrogatories are framed, or 
queſtions in writing; Which, and which only, are to be pro- 
poſed to, and aſked of, the witneſſes in the cauſe. Theſe in- 
terrogatories muſt be ſhort and pertinent not leading ones : 
(as © did not you lee this, or, did not you hear that?) for 
if they be ſuch, the depoſitions taken thereon will be ſu ppreſſ- 
ed and not ſuifered to be read. For the purpoſe of examin- 
ing witneſſes in or near London, there is an examiner's office 
appointed; but, for evidence who live in the country, a com- 


miſſion to examine witneſſes is uſually granted to four com- 5 


miſſioners, two named of each ſide, or any three or two of 
them, to take the depoſitions there. And if the witneſſes 
reſide beyond ſea, a commiſſion may be had to examine them 
there upon their own oaths, and (if foreigners) upon the oaths 
of fkilful interpreters. And it hath been held (y) that the de- 
poſition of an heathen who believes in the ſupreme being, 
taken by commiſſion in the moſt ſolemn manner according to 
the cuſtom of his own country, may be read in evidence. 


THE commiſſioners are ſworn to take the examinations 
truly and without partiality, and not to divulge them till 
publiſhed in the court of chancery ; and their clerks are alſo 
ſworn to ſecrecy, The witneſſes are compellable by proceſs 
of ſubpoena, as in the courts of common law, to appear and 
ſubmit to examination. And when their depoſitions are 
taken, they are tranſmitted to the court with the ſame care 
that the anſwer of a defendant is ſent. -4 


(y) Omichund. v. Barker. 1, Atk, 21. 
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Ix Sitaclics to a diſputable fact are old and infirm, it is 
very uſual to file a bill to perpetuate the teſtimony of thoſe 
witneſſes, although no ſuit is depending; for, it may be, 


a man's antagoniſt only waits for the death of ſome of them 


to begin his ſit, This is moſt frequent when lands are deviſ. 
ed by will away from the heir at law; and the deviſee, in or- 


der to perpetuate the teſtimony of the witneſſes to ſuch will, 


exhibits a bill in chancery againſt the heir, and ſets forth the 
will verbatim therein, ſuggeſting that the heir is inclined to 
diſpute its validity : and then, the defendant having anſwer- 


ed, they proceed to iſſue, as in other caſes, and examine the | 
witneſſes to the will ; after which the cauſe is at an end, 


without proceeding to any decree, no relief being prayed by 
the bill : but the heir is entitled to his coſts, even though he 


conteſts the will. This is what is uſually meant by proving 


a will in chancery. 


W ͤEN all the witneſſes are examined, then, and not be- 
fore, the depoſitions may be publiſhed, by a rule to paſs pub- 
lication ; after which they are open for the inſpection of all 
the parties, and copies may be taken of them. The cauſe is 
then ripe to be ſet down for hearing, which may be done at 
the procurement of the plaintiff, or defendant, before cither 
the lord chancellor or the maſter of the rolls, according to 


the diſcretion of the clerk in court, regulated by the nature 


and importance of the ſuit, and the arrear of cauſes depend- 


ing before each of them reſpectively. Concerning the autho- 
rity of the maſter of the rolls to hear and determine cauſes, 


and his general power in the court of chancery, there were 
(not many years ſince) divers queſtions and diſputes very 


-warmly agitated ; to quiet which it was declared by ſtatute 
3 Geo. II. c. 30. that all orders and decrees by him made, 


except ſuch as by the courſe of the court were appropriated to 


the great ſeal alone, ſhould be deemed to be valid; ſubject 
nevertheleſs to be diſcharged or altered by the lord chancellor, 
and ſo as they ſhall not be enrolled, all the ſame are figned by | 
his lordſhip, Either party may be ſubpoena” d to hear judg- 


ment 
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ment on the day ſo fixed for the hearing: and then, if the 
plaintiff does not attend, his bill is diſmiſſed with coſts; or, 
if the defendant makes default, a decree will be made againſt 
him, which will be final, unleſs he pays the plaintiff's coſts of 
attendance, and ſhews good cauſe to the contrary on a day 
appointed by the court. A plaintiff's bill may alſo at any 
time be diſmiſſed for want of proſecution, which is in the na- 
ture of a nonſuit at law, if he ſuffers three terms to elapſe 
without moving forward in the cauſe, 555 | 


3 
WHEN there are croſs cauſes, on a croſs bill filed by the 
defendant againſt the plaintiff in the original cauſe, they are 
generally contrived to be brought on together, that the ſame 
hearing and the ſame decree may ſerve for both of them, 
The method of hearing cauſes in court is uſually this. The 
parties on both fides appearing by their counſel, the plaintiff's 
bill is firſt opened, or briefly abridged, and the defendant's 
anſwer alſo, by the junior counſel on each fide : after which 
the plaintiff's leading counſel ſtates the caſe and the matters 
in iſſue, and the points of equity ariſing therefrom : and then 
ſuch depoſitions as are called for by the plaintiff are read by 
one of the fix clerks, and the plaintiff may alſo read ſuch part 
of the defendant's anſwer, as he thinks material or conveni- 
ent (z): and after this the reſt of the counſel for the plaintiff 
nake their obſervations and arguments. Then the defen- 
dant's counſel go through the ſame proceſs for him, except 
that they may not read any part of his anſwer ; and the coun- 
ſel for the plaintiff are heard in reply. When all are heard, 
the court pronounces the decree, adjuſting every point in de- 
bate according to equity and good conſcience ; which decree 
being uſually very long, the minutes of it are taken down, 
and read openly in court by the regiſtrar. The matter of coſts 
to be given to either party, is not here held to be a point of 
right, but merely diſcretionary (by the ſtatute 17 Ric. II. c. 
6). according to the circumſtances of the caſe, as they appear 
_ ö more 


(2) On a trial at law if the plaintiff reads any part of the defen- 
dant's anſwer, he muſt read the whole of it; for by reading any 
of it he ſhews a reliance on the truth of the defendant's teſtimony, 
and make the whole of his anſwer evidence. 
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more or leſs favourable to the party vanquiſhed. And yet the 
ſtatute 15 Hen. VI. e. 4. ſeems expreſſlyto direct, that as well 
damages as coſts ſhall be given to the defendant, if wrong- 
fully vexed in this court. TI ep 


Tux chancellor's decree is either interlacutory or final. It 
very ſeldom happens that the firſt decree can be final, or con- 
clude the cauſe ; for, if any matter of fact is ſtrongly contro- 
verted, this court is ſo ſenſible of the, deficiency of trial by 
written depoſitions, that it will not bind the parties thereby, 
but uſually directs the matter to be tried by jury; eſpecially 
ſuch important facts as the validity of a will, or whether A is 
the heir at law to B, or the exiſtence of a madus decimandi or 
real and immemorial compoſition for tithes, But, as no jury 
can be ſummoned to attend at this court, the fact is uſually di- 
rected to be tried at the bar of the court of king's bench or at 
the aſſiſes, upon a feigned iſſue. For, (in order to bring it 
there, and have the point in diſpute, and that only, put in 
iſſue) an action is feigned to be brought, wherein the pretend- 


ed plaintiff declares, that he laid a wager of 5 l. with the 


defendant, that A was heir at law to B; and then avers that 
he is ſo; and brings his action for the 5/. The defendant 


allows the wager, but avers that A is not the heir to B; and 


thereupon that iſſue is joined, which is directed out of chan- 


cery to be tried: and thus the verdi&t of the jurors at law 


determines the fact in the court of equity, Theſe feigned 
iſſues ſeem borrowed from the ſponſio gudicialts of the Romans 
(a): and are alſo frequently uſed in the courts of law, by con- 
ſent of the parties, to determine ſome diſputed right without 
the formality of pleading; and. thereby to ſave much time and 
expenſe in the decifion of a cauſe. 

So likewiſe, if aqueſtion of mere law ariſes in the courſe of 
a cauſe, as whether by the words of a will an eſtate for life or 


(a) Nets et ſpmnſis judicialis : „ ſpondeſne quingentes, fi mens 
i ſpondes, fi tuus fit, Et tu quoque ſpendejne quingentos, 11 
« ruus fit ? ſprader, ni meus fit” Vide Heinece. Antiquitat, J. 
3. 7. 16 F. 3. C. Sigon. de judiciis l. 21, p. 456. citat, bid. 


in 


= 


—=—Y Py — as els. was s „ ob Has 0 


Ch. 27. W RONG 5s. 483 
in tail is created, or whether a future intereſt deviſed by-a 
teſtator ſhall operate as a remainder or an executory deviſe, 
it is the practice of this court to refer it to the opinion of the 
judges of the court of king's bench, upon a caſe ſtated for 
that purpoſe; wherein all the material facts are admitted, 
and the point of law is ſubmitted to their deciſion : who 
thereupon hear it ſolemnly argued by counſel on both fides, 
and certify their opinion to the chancellor. And upon ſuch 
certificate the decree is uſually founded. 


ANOTHER thing alſo retards the completion of decrees. 
Frequently long accounts are to be ſettled, incumbrances and 
debts to be enquired into, and an hundred little facts to be 
cleared up, before a decree can do full and ſufficient juſtice. 
Theſe matters are always by the decree on the firſt hearin 
referred to a maſter in chancery to examine; which examĩ- 
nations frequently laſt for years; and then he is to report the 
fact, as it appears to him, to the court. This report may 
be excepted to, diſproved, and over- ruled; or otherwiſe is 
confirmed, and made abſolute, by order of the court. 


WIUEN all iſſues are tried and ſettled, and all references 
to the maſter ended, the cauſe is again brought to hearing 
upon the matters of equity reſerved; and a final decree is 
made: the performance of which is inforced (if neceſſary) by 
commitment of the perſon or ſequeſtration of the party's 
eſtate. And if by this decree. either party thinks himſelf 
aggrieved, he may petition the chancellor for a rebearing ; 
whether it was heard before his lordſhip, or any of the judges, 
ſitting for him, or before the maſter of the rolls. For who- 
ever may have heard the cauſe, it is the chancellor's de- 
cree, and muſt be ſigned by him before it is enrolled (b); ; 
which is done of courſe unleſs a rehearing be deſired. Every 
petition for a rehearing. muſt be ſigned by two counſel 
of character, uſually ſach as have been concerned in the 
cauſe, certifying that they 3 the cauſe is proper ” 


(b) stat. 3 Geo, II, e 30. See pag. 430. 
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be reheard. And upon the rehearing all the evidence taken 


in the cauſe, whether read before or not, is now admitted to 


be read: becauſe it is the decree of the chancellor himſelf, 
Who only nbw ſits to hear reaſons why it ſhould not be en- 
rolled and perfe&ed ; at which time all omiſſions of either 
evidence or argument may be ſupplied (c). But after the 
decree is once ſigned and enrolled, it cannot be reheard or 
rectified, but by bill of review, or by 8 to the houle of 
lords. 


— 


A BILL of review may be had upon apparent error in judg- 
ment, appearing on the face of the decree; or, by ſpecial 
leave of the court, upon oath made of the diſcovery, of new 


matter or evidence, which could not poſlibly be had or uſed . 


at the time when the decree paſſed. But no new evidence 
or matter then in the knowlege of the parties, and which 

might have been uſed before, ſhall be a ſufficient n for 
a bill of review. | 


AN appeal to pleKanene that is, to the houſe of lords, is 


the dernier reſort of the ſubject who thinks himſelf aggrieved }- 
.by any interlocutory order or final determination in this 
court: and it is effected by petition to the houſe of peers, 
and not by vr? of error, as upon judgments at common law. 
This juriſdiction is ſaid (d) to have begun i in 18 Jac. I. and 
certainly the firſt petition, which appears in the records of 
parliament, was preferred i in that year (e) ; and the firſt that ; 
was heard and determined (though the name of appeal was 
then a novelty) was preſented in a few months after (f); both 
levelled againſt the lord keeper Bacon for corruption, and 
other miſbehaviour. It was afterwards warmly controverted Þ 
by the houſe of commons in the reign of Charles the ſecond 
(g). But this diſpute is now at reſt (h): it being obvious to the 
reaſon of all mankind, that When the courts of equity be- 


came principal tribunals for deciding cauſes of property, a 


nr of their decrees (by way of appeal) became equally | 
neceſſary, 


(c) Gilb. Rep. 181, 152. (d) Cx Journ 13 Mar, 1704, | 


le) Lord's journ. 23 Mar. 1620. (f) 1bid. 3, 11, 12 Dec. 1621. 
(g) Com, journ. 19 Nov. 1675, &c, (h) Show. Parl. C. 81. 
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neceſſary, as a writ of error from the judgment of a court of 
law. And, upon the ſame principle, from decrees of the 


chancellor relating to the commiſſioners for the diſſolution of 


chauntries, Sc. under the ſtatute 37 Hen. VIII. c. 4. (as 
well as for charitable uſes, under ſtatute 43 Eliz. c. 4) an ap- 
peal to the king in parliament was always unqueſtionably al- 
lowed (i). But no new evidence is admitted in the houſe of 
lords upon any account: this being a diſtin& juriſdiction (k): 
which differs it very conſiderably from thoſe inſtances, wherein 
the ſame juriſdiction reviſes and corrects its own acts, as in 
rehearings and bills of review. For it is a practice un- 
known to our law, (though conſtantly followed in the ſpiri- 
tual courts) when a ſuperior court is reviewing the ſentence 
of an inferior, to examine the juſtice of the former decree by 
evidence that was never produced below. And thus much 
for the general method of proceeding in the courts of equity. 


(i) Dub char. uſes. 62. (K) Gilb. Rep. 155, 156. 


— 


THE END OF THE THIRD BOOK. 
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1. 
Proceedings en a Writ of Rionr Patent. 


$. 1. Writ of Ricur patent in the CounT BAROx. 


n_ 


EORGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and 
ſo torth, to Willoughby earl of Abingdon, greeting. WE com- 
mand you that without delay you hold full right to William Kent, | 
eſquire, of one meſſuage and twenty acres of land with the appurte- | 
nances in Dorcheſter, which he claims to hold of you by the free-ſer- 
vice of one penny yearly in liep of all ſervices, of which Richard Al- 
len de forces him. And unleſs you ſo do, let the ſheriff of Ox ford- 
hire do it, that we no longer hear complaint thereof for defect of 
right, WITNESS ourſelf at Weſtminſter, the twentieth day of 
Auguſt, in the thirtieth year of our reign. = 


Pledges of Proſecution, Ian Roe. 1 e e 


. 2. Writ of ToLT, te remove it into the CouxTy Cour. 


CHARLES MORTON, eſquire, ſheriff of Oxfordſhire, to John 
Long bailiff errant of our lord the king and of myſel!, greeting, BE- 
CAUSE by the complaint of William Kent, eſquire, perfonally pre- 
ſent at my county-court, to wit, on Monday the ſixth day of Sep- 
tember in the thirtieth year of the reign of our lord GO E the 
ſecond, by the grace of God of Great Britain, France, and Ireland, 
king, defender of the faith, and ſo forth, at Oxford in the ſnire-houſe 
there holden, I am informed, that although he himlelf the writ of 
our (aid lord the king of right patent directed to Willoughby earl off 
Abingdon, for this that he ſhould hold full right to the ſaid William 

Vol., IIK | v | | Kent 


Sk — 


iT 
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Kent of one meſſuage and twenty acres of land with the appurte- 
. Hances in Dorcheſter within my ſaid county, of which Richard Allen 
deforces him, hath brought to the ſaid Willoughby earl of Abing- 
don; yet, for that the ſaid Willoughby earl of Abingdon favoureth 
the ſaid Richard Allen in this part, and hath hitherto delayed to do 
full right according to the exigence of the ſaid writ, I command you 
on the part of our ſaid lord the king, firmly enjoining, that in your 
proper perſon you go to the court baron of the ſaid Willoughby earl 
of Abingdon at Dorcheſter aforeſaid, and take away the plaint, which 
there is between the ſaid William Kent and Richard Allen by the 
fard writ, into my county court to be next holden: and ſummon by 
good fummoners the ſaid Richard Allen, that he be at my county 
court on Monday the fourth day of October next coming at Oxford in 
the ſhirehouſe there to be holden, to anſwer to the ſaid William Kent 
thereof, And have you there then the ſaid plaint, the ſummoners, 
and this precept. GIVEN in my county court at Oxford in the 
ſhirehouſe, the ſixth day of September, in the year aforeſaid, 


F. 3. Writ of Pons, ts remove it into the Court of Common 
7 e | | | 


GEORGE the ſecond, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth, to the 
ſheriff of Oxfordſhire, greeting. PUT, at the requeſt of William 
Kent, before our juſtices at Weſtminſter on the-morruw of. All 
Souls, the pla int which. is in your county court by our writ of right, 
between the ſaid William Kent, demandant, and Richard Allen te- | 
nant, of one meſſuage and twenty acres of land with the appurtenan- | 
ces in Dorcheſter; and ſummon by good ſummonegs the ſaid Richard 
Allen, that he be then there, to anſwer to the faid William Kent | 
thereof. And have you there the ſummoners and this writ. WIT- | 
NESS ourſelf at Weſtminſter, the tenth day of September, in the 
thirtieth year of our reign. a 


§. 4. Fritof Rio nr, quia Dominns remiſit Curiam, 


GEORGE the ſecond, by the grace of Cod of Great B itain, 
France, and Ireland king, defender of the faith, and ſo forth, to the 
ſheriff of Oxfordſhire, greeting. COMMAND Richard, Allen, tbat 
he juſtly and without delay render unto William Keat one meſſuage 
- and twenty acres of land with the appurtenances in Dorcheſter, 
which he claims to be his right and inheritance, and whezeupon he 
eomplains that the aforeſaid Richard unjuſtly deforces bim. And 
unleſs he ſhall ſo do, and if the ſaid Witham ſhall give you ſecurity 
of proſecuting his claim, then ſummon by good ſummoners the 55 

; | | chard, 
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Richard, that he appear before our juftices' at Weſtmihſter on the 
morrow of All. Souls, to hew wherefore he häth not done it. And 

have you there the furmohers ard this' writ. WI TNESS ourfelf at 
Weſtminſter the twentieth ay. of Auguſt; in the thirtieth year of 

our reign. Becauſe Willoughby earl of e chief lord of 
that Wa hath Wee temiſed unto us his court. ' 


Sheriff's Return. Toke: „ 


- Summoners of the) 
Pledges of F John Doe. Joks Den. 
nan, ich. Roe. within named R. Fen. 
' Richard, ; 


8. 5. The Record, with award of Bartel. 


PLEAS at | Weſtminſter-before fir Johr Wille: knight, = his yeh 
thren, juſtices of the bench of the lord the king at Weſtminſter, of 
the term of ſaint Michael in the thirtieth year of the reign of the 
lord Gon Gx the ſecond, by the grace of God of Great Britain, 
Francs and Ireland, king, defender of che faith, &c. 


Oxon, WILLIAM: Kent, eſyviie; by Jain VWiit. 
to wit. J Parker his attorney, demands againſti J 
Richard Allen, gentleman, one meſſuage and twenty acres of land, 
with the appurtenances, in Dorcheſter, as his right and inheritance, 

by wrft of the lord the king of right, BECAUSE- 

Willoughby earl of Abingdon the chief lord of that Domini remi- 
fee hath now thereupon remiſed to the lord the fit curiam. 
king his court. AND WHEREUPON he faith, Count. 
that he himſelf was ſeiſed of the tenements afore- 


ſaid, with the R in his demeſne as of fee and right i in th | 


time of peice} in the time of the lord'Groke x the 24 nz 

firſt late king of Great Britain, by taking the efplees Eſplees, 

thereof th the value * Tof ten ſhillings and more 

in rents, corn, and'praſs:] And that ſuch is his right he offers {ſuit 

and good proof,} AND the faid Richard Allen, b They 

Peter Jones his attorney, comes and defends the Defence. 11.8 
right” of the faid William Kent, and his feifin, ' 

hen [and Where it ſnal! behove him,] and all [that concerns it, ] 

and whatſoever The ought to defend] and chiefly the tenementy 

aforeſaid with the appurtenances as of fee and right, (namely, one | 

meſſuzge and twenty actes of land, with the 

appurtenanees, in Doreheſter.! "AND this he is deere Bats) | 

ready 't6 defend % the body of his free mana, te. 

Gece Rumbold by name, who is prefent, here 

in court ready 10 Jefind'the. ſame by bh way up in what manner ſo- 

ever the court of the ford the king ſhall confider that he ought to de- 

fend. And if MT. eDATkiuaCs ſhould * - the ſaid n (which 

Vv 2 G 

2 B. The Hauſes deities heoies in thivand; the labſeg uent 

numbers of the appendix, are uſ nally no otherwiſe expreſſed i in the 

records than by an * 


_ 44) APPENDIX. No. I. 
: God defend) he is ready to defend the ſame by another man, who [is 
bdounden and able to defend it.] AND the ſaid 
Replication. William Kent ſaith, that the ſaid Richard Allen 
1, 441-4 vnjultly:defends the right of him the ſaid William, 
and his ſeiſin, &cc, and all, &e, and whatſoever, &c, and chiefly of 
the tenements aforeſaid with the appurtenances, as of fee and right, 
Sec. becauſe he ſaith, that he himſelf was ſeiſed of the tenements, 
aforeſaid, with the appurtenances, in his demeſne as of fee and right, 
in the time of peace, in the time of the ſaid lord Geor ex the firſt 
I late king of Great Britain, by taking the eſplees 
E of thereof to the value, &c. AND that ſuch is his 
Battel. right, he is prepared-to prove by the body of his 
freeman, Henry Broughton by name, who is pre- 
| ſent here in court ready to prove the ſame by his body, or in what 
| manner ſoe ver, the court of the lord the king ſhall confider that he 
ought to prove; and if any miſchance ſhould befal the ſaid Henry 
(which God defend) he is ready to prove the ſame by another man, 
who, &c. AND hel eupon it is demanded of the ſaid George and 
Henry, whether they are ready to make battel, as they before have 
waged it: who ſay that they ace. And the ſame 
Gages given. George Rumbold giveth gage of proving; and, 
ſuch engagement being given as the manner is, it 
is demanded of the ſaid William Kent and Richard Allen, if they can 
ſay any thing wherefore battel ought not to be awarded in this caſe; 
who ſay that they cannot. THEREFORE IT Is 
Award of Bat= CONSIDERED, that battel be made thereon, &c. 


tel. AND the ſaid George Rumbold findeth pledges of 
Pledges. battel, to wit, Paul Jenkins and Charles Carter; 

| and the ſaid Henry Broughton findeth alſo pledges 
of battel, to wit, Reginald Read and Simon Tay- 


. Continuance. lor. AND THEREUPON day is here given as 
e well to the ſaid William Kent as to the ſaid Ri- 
chard Allen, to wit, on the morrow of ſaint Martin next coming, by 
the aſſent as well of the ſaid William Kent as of the faid Richard Al- 
len. And it is commanded that each of them then have here his 
champion, ſufficiently furniſhed with competent armour as becomes 
him, and ready to make the battel aforeſaid: and that the bodies of 
7 1 oe them in the mean time be ſafely kept, on peril 
Champions ap- that ſhall fall thereon. AT which day here come 
pear, | 2s well the ſaid William Kent as the ſaid Richard. 
Allen by their attorneys aforeſaid, and the faid 
. George Rumbold and Henry Broughton in their qroper perſons like-, 
wiſe come, ſufficiently furniſhed with competent atmour as becomes 
ü | them, ready to make the battel aforeſaid, as they 
Adjournwent had before waged it. AND hereupon gay is fur. 
to Totbill Field. ther given by the court here, as well to the ſaid ( 
William Kent as to the ſaid Richard Allen, at 
Tothill near the city of Weſtminſter, in the county of Middleſex, to 
wit, on the morrow of the purification of the bleſſed virgin Mary 
gert coming, by the aſſent as well of the ſaid William as of the 
: * l 8 . 5 aforeſaid 
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aforeſaid Richard. And it is commanded, that each of them have 
then there his champion, armed in the form aforeſaid, and that their 
bodies in the mean time, &c. At which day here, to wit, at 
Totbill aforeſaid, comes the ſaid Richard Allen by his attorney 
aforeſaid, and the faid George Rumbold and Hen Broughton in 
their proper perſons likewiſe come, ſufficiently furniſhed with com- 
| petent armour as becomes them, ready to make the battel aforeſaid, 
as they before had waged it. And the faid William Kent being ſo- 
lemnly called doth not come, nor hath proſecuted | 
his writ aforeſaid, THEREFORE IT IS SON Plaintiff noaſuit. | 
- SIDERED, that the ſame William and his pledges I 
2 roſecuting, to wit, John Doe and Richard Roe, be in mercy "4 
is falſe complaint, and that the ſame Richard 
— | three without a' day, &c. and alſo that the Final j 
| ſaid Richard do hold the tenements aforeſaid with for the Defen- 
the appurtenances, to him and his heirs, quit of dant 
the ſaid William and his heirs, for ever, &c. | 


9. 6. Trial by the and . | 


REP the ſaid Richard Allen, by Peter Defence. 
Jones his attorney, comes and defends the right 
of the ſaid William Kent, and his ſeiſin, when, &c; and als Sc. 
and whatſoever, &c, and chiefly of the tenements aforeſaid with 
the appurtenances, as of fee and right, &c,, and puts himſeif upon 
the grand aſſiſe of the lord the king, a and prays 
recognition to be made, whether he himſelf hath Miſe. 
greater ght to hold the tenements aforeſaid with 
the appurtenances- to him and his heirs as tenants thereof as he 
now holdeth them, or the ſaid William to have the ſaid. tenements 
with the appurtenances as he above .demandeth _ 
them. AND he tenders here in court fix ſhillings Tender of the 
and eight-pence to the uſe of the lord the now king, demi-mark. 
Sec. for that, to wit, it may be inquired of the time 
[of the ſeiſin alleged by the ſaid William.) And he therefore prays, 
that it may be inquired by the aſſiſe, whether the ſaid William Kent 
was ſeiſed of the tenements aforeſaid with the appurtenances in his 
diemeſne as of fee in the time of the ſaid lord the king GzxorGE the 
firſt, as the ſaid William in his demand before | 
bath alleged, THEREFORE it is : commanded Sornjons of * 
the ſheriff, that he ſummon by good ſommoners koights, 1 
four lawful knights of his county, girt with ſwords, | 
that they be here on the octaves of ſaint Hilary next coming, to mike 
election of the aſſiſe aforeſaid, The ſame day is given as well to the 
aid” William Kent as to the ſaid Richard Allen, here, &c. At 
\ which day here come as well the ſaid William Kent as the faid 
Richard Allen; and the ſheriff, to wit, fir Adam Alſtone M 
now returns, that he had caylad to be ſummoned 1 
Charles Stephens, Randal Wheler, Toby Cox, and Return. 
U 3 | Thomas 
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Thomas Munday, ſour lawful kpights of his county, girt with 
Borde, by cha Doe and Richard Roe his hailifs, to be here at the 

ſaid octaves of ſaint Hilary, to do as the ſaid, Writ thereof commands 
and requires; and that the ſaid ſummoners, and each. of them, are 
4 eie 1 7: Pabngr ized: by. hu Day ang, James Fletcher, 
Election of the Whereupon the. ſaid Charles Stephens, Randal 
Jury. Wbeler, Toby Cox, and, Thomas Munday, four 
atk lawtul knights of the county aforeſaid, girt with 

ſwords, being called, in their proper petſons come, and,  beiog 
Woran, upon their oath in the preſence of the parties aforeſaid choſe 
of themſelves and others twenty-four; to wit, Charles Stephens, 
- Randal Wheler, Toby Cox, Thomas Munday, Oliver Greenway, 
Jobn Boys, Charles Price, knights, Daniel Prince, William Day, 
Roger Lucas, Patrick Fleming, James Harris, John Richardſon, 
Alexander Moor, Peter Payne, Robert Quin, Archibald Stuart, 
Bartholomew Norton, and Henry Davis eſquires, lohn Porter, 
Chriſtopher Ball, Benjamin Robinſon, Lewis Long, William Kirby, 
gentlemen, good and lawful men of the county aforeſaid, who nei- 
ther are of kin to the ſaid. William Kent nor to the ſaid Richard Al- 
len, 8 recognition of the grand aſſiſe 
Venire facial. afexeſaid. VHEREFORE it is commanded the 
1225 ſheriff, that he cauſe them to come here from the 
day of eafter-iD fifteen days, to make the recognition aforeſaid The 
ſame day is there given to the parties aforeſaid,” At which day here 
TY corte as well the ſaid William Kent as the ſaid 
Jury ſworn. Richard Allen, by their attorneys: aforeſaid, and 
TT: 4:1 the recognitors of the aſſiſe whereof. mention is 
above made being called come, and certain of them, to wit, Char- 
les Stephens, Randa! Wheler, Toby Cox, Thomas Munday, Char- 
les Price, knights, Daniel Prince, Roger Lucas, William Day, p 
James Harris, Peter Payne, Robert Quin, Henry Davis, John Por- 
© 44+ - ter, Chriſtopher Bail, Lewis Long, and Wil- 
© þ liam. Kirby, being elected, tried, and {worn, up- 

ö Verdict for the on their oath ſay, that the ſajd William Kent hath 8 

Plaintiff, more right to have the tenements aforeſaid with 
4 the appurtenances to him and his heire, as he de- 

mandeth. the ſame, than the ſaid Richard Allen to hold the ſame as 

he now holdeth them according as the ſa id William 

Judgment. Kent by his writ aforeſaid bath ſuppoſed, THERE- 

FFP ORE UT IS CONSIDERED, | that the ſaid 

$3 William Kent do recover his ſeiſin againſt: the ſaid Richard Allen of | 
; the tenements aforeſaid with the appurtenances, to him and his heis, 2 

quit of the ſaid Richard Allen and his heirs, for ever: and the ſaid BY , 
Richard- Allen in mercy, &. ls 0 goof 
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Procerdings on an Action of treſpaſiin BJ t TITTY, T, by Origital, I 
— in the King't Bench. e 1 


5 1; The Original III. 


GEORGE the ſecond by the grace of God of Si fecerit te ſe- 
Great Britain, France, and Ireland king, defen- curum. 
der of the faith, and ſo forth; to the ſheriff of | + 8 
Berkſhire, greetigg. IF Richard Smith ſhall give you ſecurity, of 
proſecuting his claim, thea put by gage and ſafe pledges Willi | 
Stiles, late of Newbury, gentleman, ſo that he be before us on the 
morrow of All-Souls, whereſoever we: ſhall then be in England, to 
ſhew wherefore: with force and arms he entered into one meſſuage, . 
with the appurtenances, in Sutton, which John. Rogers, eſquire, 
hath. demiſed to the aforeſaid. Richard, for a term which is not yet 
expired, and ejed ed him from his ſaid farm, and other enormities to 
him did, to the great damage of the ſaid Richard, and againſt our 
peace. And have you there the names of the pledges, and this writ. 
WITNESS ourſelf at Weſtminſter, the twelfth day of October, in 
the twenty ninth year of our reign, e 0 


Sheriff's return. | 
Pledges of I Joha Dor. © The within nimed g 1, 
proſecution, T Richard Roe. William stiles is at- FE. Das. 


A 


| tached by pledges, * 
& 2. G of the Declaration again the caſual Eje&ar ; whe gines _ 
— 2 thereupon te the Tenant in Poſſeſſion. 2 | 


Michaelmas, the 2gth of King George the ſecond, 


Berks, WILLIAM Stiles, late of Newbury 

to wit. in the ſaid county, gentleman, was Declaration. 

attached to anſwer to Richard Smith, of à plea, | 

wherefore with force and arms he entered into one meſ- 

ſuage, with the appurtenances, in Sutton in the county aforeſaid, ' 

which John Rogers eſquire demiſed to the ſaid Richard Smith tor a 

term which is not yet expired, and ejected him from his ſaid farm, 

and other wrongs to him did, to the great damage of the ſaid Riche 

ard, and againſt the peace of the lord the king, &c. And where=.. | | 
. | U 4 FR | upon 


e hoe” 1 eee s - 
* 
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| upon the ſaid Richard by Robert Martin his attorney complains, that 


whereas the fa'd John Rogers on the fi ſt day of O ober in the twenty 
ninth year of the reign of the lord the kjng that now is, at Sutton 
aforeſaid, had demiſed to the fame Richard the tenement aforeſaid, 
with the appurtenances, to have and to hold the ſaid tenement, 
with the appurtenances, to the ſaid Richard and his afligns, from the 
feaſt of ſaint Michael the archangel then laſt paſt, to the end and term | 
of five years from thence next following and fully to be complete and | 
ended, by viitue of which demiſe the ſaid Richard entered into the 
faid tenement, with the appurtenances, and was thereof poſſeſſed; 


and, the faid Richard being ſo poſſeſſed thereof, the ſaid William 


afterwards, that is to ſay, on the ſaid firſt day of October in the 
ſaid twenty ninth year, with force and arms, that is to ſay, with 
ſwords, ſtaves, and knives, entered into the ſaid tenement, with 
the appurtenances, which the ſaid John Rogers demiſed to the ſaid 
Richard in form aforeſaid for the term aforeſaid which is not yet ex- 


pired, and ejected the ſaid Richard out of his ſaid farm, and other 
- wrongs to him did, to the great damage of the ſaid Richard, and 


againſt the peace of the ſaid lord the king; whereby the ſaid 
Richard faith, that he is injured and damaged to the value of 


twenty pounds. And thereupon he brings ſuit, &c. 


Martin, for the plaintiff. a Pledges of 9 John Doe 
Peters, for the defendant. proſecution, ichard Roe, 


Mr. George Saunders, 2 
I am informed that you are in poſſeſſion of, or claim 

Notice. title to, the premiſes mentioned in this declaration of 
er or to ſome part thereof; and I, being 
ſued in this action as a caſual ejector, and having no claim or title to 
the ſame, do adviſe you to appear next Hilary term in his majeſty's Þ 


court of king's bench at Weſtminſter, by ſome attorney of that court, 


and then and there, by a rule to be made of the ſame court, | 
to cauſe yourſelf to be made defendant in my ſtead ; otherwiſe I 
ſhall ſuffer judgment to be entered againſt me, aad you will be turned 
out of poſſeſſion. | | | 


Your loving friend, 
g. January, 1756, | : 


William Stiles. 
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Hilary Term, in, the twenty ninth Tear of King Gucrer the 


Xt, $7 +0n4m30 2) ox 530) Wok © 5: al 33 MST SLY 
Berks; J IT IS ORDERED by the court, by Smith againſt 
to wit. j the aſſent of both parties, and their Stiles; for one 
attor neys, that George Saunders, gentleman, may meſſuage with 
de made defendant, in the place of the now defen- the appurtenan- 
dant William Stiles, and ſhall immediately appear ces in Sutton, 
to the plaintiff's action, and'ſball receive a decla- on the detniſe of 
ration in a plea of treſpaſs in ejectment of the John Rogers. 
tenements in queſtion, and ſhall immediately. plead © r A166 


thereto, not guilty: and upon the trial of the iſſue, hall confeſs 


leaſe, entry, and ouſter, and inſiſt upon his title only. And if, up- 
en trial of the iſſue, the ſaid George do not conſeſs leaſe, entry, and 
ouſter, and by reaſon thereof the plaintiff cannot p: oſecute his writ, 
then the taxation of coſts upon ſuch nenpreſ. ſhall ceaſe, and the 
ſaid George ſhall pay ſuch coſts to the plaintiff, as by the court of 
our lord the king here ſhall be taxed and adjudged for ſuch his de- 
fault in nonperformance of this rule; and judgment ſhall be en- 


tered againſt the ſaid William Stiles, now the caſual ejector, by de- : 


fault. And it is further ordered, that, if upon the trial of the ſaid 
ifſue a verdict ſhall be given for the defendant, or if the plaintiff ſhall 


not proſecute his writ, upon any other cane, than for not confeſſing 
leaſe, entry and ouſter as aforeſaid, then the leſſor of the plaintiff + 


ſhall pay coſts, if the plaintiff himſelf doth not pay them. 
| | By the Court. 
Martin, for the plaintiff. ' F en 
Newman, for the defendaat. - 


$. 4. The Recerd. 


PLEAS before the lord the king at Weſtminſter, of the term of | 


faint Hilary, in the twenty ninth year of the reign of the lord 
GeorGe the ſecond by the grace of God of Great Britain, France, 
and Ireland, king, deſender of the faith, & . 


Berks, GEORGE Saunders, late of Sutton in the county [4 


to wit. \ aforeſaid, gentleman, was attached to anſwer Richard 


Smith, of a plea, wherefore with force and arms he entered into one 


mefſu2ge,. with the appurtenances, in Sutton, which John Rogers, 
eſquire, hath demiſed to the ſaid Richard for a term which is not yet. 
expired, and ejected him from his ſaid farm, and other wrongs to him 


cid, to the great damage of the ſaid Richard, and agaioſt the peace 
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Weſtminſter, come the parties aforeſaid:by their attorneys aforeſaid ; 


nnn mat 
of the lord the king that now is. AND WHEREUPON the ſaid 


Richard, by Robert Martin his attorney complain 
Declaration, or that wh . 3 


id John Rogers on the firſt day 


r > 6 gf ORober. in, the twenty ninth year of the reign of 


= e lord the king that now is, at Sutton aforeſaid, 
had demiſed to the ſame Richard the tenement aforeſaid, with the 


- appurtenances, to have and to hold the aid tenement, with the ap- 


urtenances, to the ſaid Richard and bis aſſigns, from "the. feaſt of 

aint Michael the archangel then laſt paſt, to the end and term of 
five years from thence next following and fully to be complete and 
ended; by virtue of which demiſe the ſaid Richard entered into 
the ſaid tenement, with the appurtenances, and was thereof poſſeſſed; 
and,” the ſaid Richard being ſo poſſeſſed thereof, the ſaid: George af- 
terwards, that is to ſay, on the firſt day of October in the ſaid twenty 
ninth year, with force and arms, that is to ſay, with ſwords, ſtaves, 


and knives, entered into the ſaid tenement, with the appurtenances, 


which the ſaid; John Rogers demiſed! to the ſaid. Richard in form 


aforeſaid for the term aforeſaid which is not yet expired, and ejected 
the ſaid Richard:out of his ſaid farm, and other wrongs to him did, 


to the great damage of the ſaid Richard, and againſt the peace of the 
ſaid-lord-the king; whereby the ſaid Richard ſaith. that he is injured 


and endamaged to the value of twenty. pounds: and thereupon he 


brings ſuit, [and good proof;] AND the aforeſaid 
Deience. George Saunders; by Charles Newman his/attor- 
| ney, comes and defends the force and injury, when 


plea not guilty. | and where it ſhall behove him J and faith that he 


12 is in no wiſe guilty of the treſpaſs! and e jectment 
Iſſue. aforeſaid; as the ſaid Richard above complains 

| gagainſt him; and thereof he puts himſelf upon the 
Penire awarded. country: and the ſaid Richard doth likewiſe the 
bs. _ fame: THEREFORE let a jury come. thereupon 
before the lord the king, on the octave of the; purification of the 
bleſſed virgin Mary, wherefoever, he hall then. be in England; who 
neither [are of kin to the ſaid Richard, nor to the ſaid George ;] to 
recognize [whett.er the ſaid George be guilty of the treſpaſs and 
ejetmert aforeſaid : ] becanſe as well. [the ſaid George, as the ſaid 


Richard, between whom the difference is, have put themſelves on 


the faid Jury.] The ſame day is there given to the 
Reſpite, for de- parties aforeſaid. APTERWARDS the proceſs 


fault of jurors. therein, being continued between them in reſpite, 


before the lord: the. king until the day of Eaſter in 

Nift prius. fifteen days, whereſoever the ſaid lord the king 
___* . - thall then be in England; {unleſs the jpſtices of the 

lord the king. aſſigned to take aſſies in the county aforeſaid, thail'have 


come before that 'time, to wit, on Monday the eight day of March, 


at Readir g in the, ſaid county, by the form of the ſtatute [in that 
caſe provided,] by reaſon of the default of the jurors, [ſummoned 
to appear as aforeſaid.] At which day before the lord the king, at 


and 


3 
3 
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and the aforeſaid juſtices of aſſiſe, before. whom ¶ the jury aforefaid 
came} ſent here their record before them had + 
in theſe words, to wit: AFTERWARDS, at the Poſlea. 

day and place within contained, before Heneage Þ © 
Legge, eſquire, one of the barons of the exchequer of the lord 
the king, and ſir John Eardly Wilmot, knight, one of the juſ- 
tices of the ſaid lord the king, aſſigned to hold pleas before the king 
himſelf, juſtices of the ſaid lord the king, aſſigned to take aſſiſes in 
the county of Berks by the form of the ſtatute [in that caſe proyid- 
ed,] come as well the within named Richard Smith, as the within 
written George Saunders, by their attorneys within contained ; and 
the jurors of the jury whereof mention is within made being called, 
certain of them, to wit, Charles Holloway, John Hooke, Peter 
Grabam, Henry Cox, William Brown, and Francis Oakley, come, 


and are ſworn upon that jury: and becauſe the ee e 
reſt of the jurors of the ſame jury did not appear, Tales decircum- 
there fore others of the by - ſtanders being choſen by fantibuß. 
the ſheriff, at the requeſt of the ſaid Richard | 
Smith, and by the command of the juſtices aforeſaid, are appointed 
anew, whoſe names are affixed to the panel within written, accord- 
ing to the form of the ſtatute in ſuch caſe made and provided; 
which ſaid jurors ſo appointed a-new, to wit, Roger Bacon, Tho- 
mas Small, Charles Pye, Edward Hawkins; Samuel Roberts, and 
Daniel Parker, being like wiſe called, come; and, together with the 
cther jurors aforeſaid before impanelled and ſworn, 
being elected, tried, and ſworn, to ſpeak the truth Verdict for the 
of the matter within contained, upon their oath plaintiff. 
ſay, that the aforeſaid George Saunders is guilty „ 

of the treſpaſs and ejecd ment within- written, in manner and form as 
the aforeſaid Richard Smith within complains againſt him; and al- 
ſeſs the damages to the ſaid Richard Smith, on occaſion of that treſ- 
paſs and ejetment, beſides his cofts and charges Which he hath been 
put unto about his ſuit in that behalf, to twelve pence and, for 
thoſe coſts and charges, to forty ſhillings. WHEREUPON the faid 
Richard Smith, by his attorney aforeſaid, prayeth judgment againſt 
the ſaid George gaunders, in and upon the verdict aforeſaid by the 
Jurors aforeſaid given in the form aforeſaid : and 


* 
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the ſaid George Saunders, by his attorney afore- Motion in-arreſt I 


ſaid; ſaith that the court here ought not to pro- of Judgment. 
ceed to give judgment upon the ſaid verdic, and ic 
prayeth that judgment againſt him the ſaid George Saunders, in an | 
upon the verdi& aforeſaid by the jurors atoreſa1d given in the fora | 
aforeſaid, may be ſtayed, by reaſon that the ſaid verdict is inſufficiene 
and erroneous, and that the ſame verdict may be quaſhed, and that 
the iſſue aforeſaid may be tried a new by other 

jurors to be \freſh impanelled. And, becauſe Continuance, |. 
the court of the lord the king here is not yet a ; T4 
adviſed of giving their judgment of and upon the premiſes, there 
fore day thereof is given as well to the ſaid Richard Smith as the 


(aid George Saunders, before the lord the king, until the morrow 
© 


8 FE. 
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of the Aſcenſion of our lord, whereſoever the ſaid lord the king 
ſhall then be in England, to bear their judgment of and upon the 
premiſes, | for that the court of the lord the king is not yet adviſed 
thereof. At which day before the lord the king, at Weſtminſter, 
came the parties aforeſaid by their attorneys aforeſaid :// upon which, 
th: record and matters aſoreſaid having been ſeen, and by the court 
of the lord the king now here fully underſtood, and all and ſingular 
the premiſes having been examined, and mature 

Opinion of the deliberation being had thereupon, , for that it ſeems 
court. to the court of the lord the king now here that 

the verdict aforeſaid is in no wiſe inſufficient or er- 

roneous, and that the ſame ought not to be quaſhed, and that no new 
. trial ought to be had of the iſſue aforeſaid, 
kw, for ' THEREFORE IT IS CONSIDERED, that the 
the Mao, ſaid Richard do recover againſt the ſaid George 
k his term yet to come, of and in the ſa id tenements, 
with! the appurtenances, and the ſaid damages aſſeſſed by the ſaid jury 
in form aforeſaid, and alſo twenty ſeven pounds 

Coſts, fix ſhillings and eight pence for his coſts and charges 


aforeſaid, by the court of the lord the king here 


gwarded to the ſaid Richard. with his aſſent, by way of increaſe; 
| which ſaid damages in the whole amount to twenty 
E Capiatarpro fine, nine pouinds, ſeven ſhillings, and eight pence. 
p01 7:1 And let the faid George be taken, [until he 
| maketh fine to the lord the king] AND HERE- 
Writ ef peſſeſ- UPON the ſaid Richard by his attorney aforeſaid 
fon, prayeth a writ of the lord the kine, to be directed 
to the ſheriff of the county aforeſaid, to cauſe him 
to have poſſeſhon of his term aforelaid yet to come, of and in the 
tenements aforeſaid, with the appurtenances: and it is granted unto 
| him, returnable before the lord the king on the 
and return. morrow of the holy Trinity, wherefoever he ſhall 
PT then be in England. At which day before the hard 
the king, at Weſtminſter, cometh the ſaid Richard by his attorney 
| aforeſaid; and the ſheriff, that is to ſay, fir Thomas Rec ve, knight, 


now ſendeth, that he by virtue of the writ aforeſaid to him directed 


on the ninth day of June laſt paſt, did cauſe the faid Richard to have 


his poſſeſſion of his term aforeſaid yet to come, of and in the tene- 


men's aforeſaid, with the appurtenances, as he was commanded, 


No. oe 
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Proceedings on an Adtien of Des T, in the ther! of | Common Pleas; 
removed into the King's Bench by Writ of Exxon. 


FS. 1. Original. 
EORGE the ſecond by the grace of God of Praecipe. 
\ ÞF Great Britain, France, and Ireland king, 
defender of the faith, and ſo forth; to the ſheriff of Oxfordſhire, 
greeting. COMMAND Charles Long, late of Burford, gentleman, 
that juſtly and without delay be render to William Burton two hun- 
dred pounds, which he owes him and unjuſtly detains, as he faith. 
And unleſs he ſhall fo do, and if the ſaid William ſhall make you ſe- 
cure of proſecuting his claim, then ſummon by good ſummoners the 
aforeſaid Charles, that he be before our Juſtices at Weſtminſter, on 
the octave of St. Hilary, to ſhew wherefore he hath not done it. 
And have you there then the ſummoners, and this writ. WIT- 
NESS ourſelf at Weſtminſter, the twenty-fourth day of. December, 
in the twenty-eighth year of our reign. 


Sheriff's return, 


Pledges of F J. Doe. Summoners of the with- FR. Morris. 
proſecution. XR. Roe. in named Charles Long. T H. Johnſon, 


§ 2. Proceſs, 


GEORGE the ſecond by the grace of God of Great Britain, France, 
and Ireland king, defender of the faith, and ſo forth; 
to the ſheriff of Oxfordſhire, greeting, PUT by Pane, 
gage and ſafe pledge Charles Long, late of Bur- | 
ford, gentleman, that he be before our Juſtices at Weſtminſter on 
the octave of the purification of the bleſſed Mary, to anſwer to 
William Burton of a plea, that he render. to him two hundred pounes 
which he owes him and unjuſtly detains, as he faith; and to ſhew 
wherefore he was not before our fuſtices at Weſtminſter on the oc- 
tave of ſaint Hilary, as he was ſummoned _ And have there then 
the names of the pledges and this writ. WITNESS fir Jobn Willes, 
knight, at Weſtminſter, the twenty third day of January in the 
twer.ty-eighth year of our reign. g 7 


Sheriff's return. 


The within named Charles Long is at- I Edward Leigh. 
tached by pledges. Robert Tanner. 
| _ GEORGE 


2 * 4 — " : 
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8 GEORGE the ſecond. by the grace of God of 
Diſtringas Great Britain, France, and Ireland king, defen- 
| der of the faith, and fo forth; to the ſheriff of Ox- 
fordſhire, greeting. WE command you that you diſtrein Charles 
Long, late of Burford, Gentleman, by all his lands and chattels 
within your bailiwick, ſo that neither he nor any one through him 
may lay hands on the ſame, until you ſhall receive from us another 
command thereupon ; and that you; anſwer to us of the iſſues of the 
ſame; and that you have his body before our juſtices at Wellminſter 
from the day of Eaſter in fifteen-days, to anſwer to William Burton 
of a Plea, that he render to him two hundred pounds which he owes 
him and unjuſtly detains, as he ſaith, and to hear his judgment of 
his many defaults. WITNESS fir John Willes, knight, at Weſt- 
minſter, the twelfth day of February, in the twenty eighth year of 
our reiga. 5 1 


Sheriff's return, The within-named Charles Long hath nothing inf 
_ Nikil. my bailiwick, whereby he may be diſtreined. ( 


Capias ad ref. GEORGE the ſecond by the grace of God of 
Pon dendu m. Great Britain, France, and Ireland king, defen- 
| der of the faith, and ſo. forth; to the ſheriff. off 


10 
Oxfordſhire, greeting. WE command you, that you take Charles 15 
Long, late of Burford, gentleman, if he may be found in your baili-W i 
wi.k, and him fafely keep, ſo that you may have his body before. ; 
our juſtices at Weſtminſter, from the day of Eaſter in five weeks, .. 5 
to anſwer to William Burton, gentleman, of a plea, that he render, 7 
to him two hundred pounds, which he owes him and unjuſtly detains, 
as he ſaith: and whereupon you have returned to our juſtices at 40 
Weſtminſter, that the ſaid Charles hath nothing in your bailiwick . i 
whereby he may be diſtreined. And have you there then this writ Y 
WITNESS fir Jobn Willes, knight, at Weſtminſter, the fixteentli 
day of April, in the twenty eighth year of our reign. | | 40 
Sheriff 's return. The within namedCharles Long is not found! 5 
Non eff inventus. my bailiwicx. | « in 
Teftatum ca- GEORGE the ſecond by the grace of God ol * 
fiat. ; Great Britain, France, and Ire land king, de fende 
1 Hof che faith, and ſo forth; to the ſheriff of Berk. Fo 
ſhire, greeting. WE command you, that you take Charles Long. v 
late of Burford, gentleman, if he may be found in your bailiwickW, hn 
and him ſafely keep, ſo that you may have his bedy before our Juſtice. - , 
at Weſtminſter, on the morrow of the holy Trinity, to anſwer to. V/ 


William Burton, gentleman, of a plez, that he render to bim tw. 

hundred pounds, which he owes him and uujuſtly detaius, as be 

faith: and whereupon our ſheriff of Oxfordſhire hath made a retur 4 4 

to our juſtices at Weſtminſter, at a certain day now paſt, ow 3 o#7'F 
| aforelaid 


— 


teſtified in our ſaid court, that the aforeſaid Charles hurks, wanders, 
and runs about in your county. And have you there then this writ. 
WITNESS fir: John Willee, kaight, at Weſtminſter, the ſeventh 
day of May, in the twenty eighth year of our reign; Cet 24: 8 * 


By virtue of this writ to me direQted, I have Sheriff 's return. 


taken the body of the within named Charles Long; Cepi Corpus, 
which I have ready at the day and place within 
contained, according as by this writ it is commanded me. 


Or, upon the. return of Non eſt inventus upon the firft Capias, 
„the Plaintiff may ſue out an Alias and à Pluries; and 
& thence proceed ts Outlawry; thurs 


„ GEORGE the ſecond by the grace of God of © Alias - capiar. 
© Great Britain, France, and Ireland king, defen- | 

der of the faith, and ſo forth; to the ſheriff of Oxfordſhire, greet- 
© ing. WE command you, as formerly we commanded you, that 
© you take Charles Long, late of Burford, gentleman, if he may be 
* found in your bailiwick, and him fafely keep, ſo that you; may 


have his body before our juſtices at Veltminſter, on the morrow 
of the holy Trinity, to anſwer to William Burton, gentleman,” of 
a plea, that he render to him two hundred pounds, which he owes 
him and unjuſtly. detains, as he ſaith. And have you there then 
this writ. WITNESS fir John Willes, knight, at Weſtminſter, 
EY © the ſeventh day of May, in the twenty eighth year of our reign. 


« The within named Charles Long is not found Sheriff 's re- 


in my bailiwick. | turn. Non eft 


„i venus. 


GEORGE the ſecond by the grace of God of © Pluries capias. 
« Great Britain, France-ahd Ireland, king, defen- | 
der of the faith, and ſo ſorth; to the ſheriff of Oxfordſhire, greet- 
"ing. WE command you, as we have more than once commanded 
ou; that you take Charles Long, late of Burford, gentleman, 
be may be found in your bailiwick, and him ſafely. keep, fo 
that you may have bis body before our juſtices at Weſtmic ſter, 
from the day of the holy Trinity in three weeks, to anſwer to 
William Burton, gentleman, of a plea, that he render to him to 
hundred pounds, Which he owes him, and unjuſtlu detains, as he 
"ſaith. Ard have you there then this writ. [WITNESS fir Jolin 
" Willes, knight at Weſtminſter, the thirteeath'day of May, in the 
twenty eighth year of our reign. 


10 
bs -* 
1 


be within- named Charles Long is not found © Sberiff's re- 
* in my baili wick. ' 
| | 7 „ venue. 


GEORGE 


No. III. APPENDIX; „ 
aforeſaid Charles is not found in his bailiwick; and thereupon it ie 


„turn. Nen eft in 


!!!!!! ů ł „ — ES 
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f 127% « GEORGE the ſecond by the grace of God 
„ Exigi faciat. of Great Britain, France, and Ireland king, 

I defender of the faith, and fo forth; to the ſherif 
„ of Oxfordſhire, greeting. WE command you, that you cauſe 
“ Charles Long, late of Burfo:d, gentleman, to be required from 
« county court to county court, until according to the law and cuſ 
tom of our realm of England he be outlawed, if he doth not ap 
„% pear. And if he doth appear, then take him and cauſe him to be 
 & ſafely kept, ſo that you may have his body before our Juſtices at 
„% Weltminſter, on the morrow of All Souls, to anſwer to Wi}& 
„% ljam Burton, gentleman, of a plea, that he render to him two 
„ hundred pounds, which he owes bim and unjuſtly detains, as hf 
„% faith. And whereupon you have returned to our juſtices at WeſtF 
© minſter, from the day of the holy Trinity in three-weeks, that he 
« js not found in your bailiwick. And have you there then thi 
„% writ, WITNESS fir John Willes, knight, at Weſtminſter, the 
« eighteenth day of June, in the twenty-eighth year of our reign. 


Sheriff's return. « By virtue of this writ to me directed, at m 
Primo Exac- © county court held at Oxford in the county e 
tus: „Oxford, on Thurſday the twenty firſt diy of 
June, in the twenty ninth year of the reign of 
4 the lord the king within written, the within named Charles Long 
« was required the firſt time, and did not app- ar: and at my county 
© court held at Oxford aforeſaid, on Thuriday the twenty fourth 
4 day of July in the year aforeſaid, the ſaidCharles 
« Secundo exac- © Long was required the ſecond time, and did 
tar: not appear: and at my county court held atf 
. Oxford aforeſaid, on Thurſday the twenty firltf 
day of Auguſt, in the year aforeſaid, the fail 
% Tertio exac- Charles Long was required the third time, and 
ins 2 „ did not appear: and at my county court held at 
„Oxford aforeſaid, on Thurſday the eighteenth day 
| of September in the" year aforeſaid, the ſaid 
« Quarto exac- Charles Long was required the fourth time, an 
% fu did not appear: and at my county court held 
9 | at Oxford aforeſaid, on Thurſday the fixteentig 
„% day of Odöober in the year aforeſaid, the ſaid Charles Long, 
e was required the fifth time, and did not ap- 
« Dainto exac- © pear: therefore the faid Charles Long, by be 
«© tus © judgment of the coroners of the ſaid lord they 
* king, of the county aforeſaid, according to the 
« Ide utlaga- © law and cuſtom of the kingdom of England is 
er., „ outlawed. ETD 


« Writ of pro- «© GEORGE the ſecond by the grace of God 
« cjamation. © of Great Britain, France, and Ireland king, de- 
„ fender of the faith, and ſo forth; to the ſſferifff 

of Oxford(hire, greeting. WHEREAS by our writ we have lately! 

| _ commanded 


OY * 9 „„ — „ — * pp _ a _ n * 3 1 3 4 * "I Ry 1 
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« commanded you that you ſhould cauſe Charles Long, late of Bur- 
« ford, gentleman, to be required from county court, to county court, 
« until according to the law and cuſtom of our realm of England 
« he ſhall be outlawed, if he did not appear: and if he 
„ did appear, then that you ſhould take him and cauſe him to be 
« ſafely kept, ſo that you might have his body before our juſtices at 
« Weſtminſter, on the morrow of All-Souls, to anſwer to William 
« Burton, gentleman, of a plea, that he render to him two hundred 
„ pounds, which he owes him and unjuſtly detains, as he faith; 
« WHEREFORE we command you, by virtue of the latute'in the 
« thirty firſt year of che lady Elizabeth late queen of England made 
© and provided, that ou cauſe the ſaid Charles Long to be pro- 
claimed npon three ſeveral days according to the form of that ſta- 
©« tute; (whereof one proclamation ſhall be made at or near the moſt 
„ uſual door of the church of the pariſh wherein he inhabits} that 
he render himſelf unto you; ſo that you may have his body be- 
« fore our juſtices at Weſtminſter at the day aforeſaid, to anſwer the 
„ ſaid William Burton of the plea aforeſaid. And have you there 


then this writ, WITNESS fir John Willes, knight, at Weſt- 


“ minſter, the eighteeath day of June, in the twenty eighth year 
“of our reign, _ | | | 


„By virtue of this writ to me directed, at “ Sheriff's re- 
«© my county court held at Oxford in the county * turn, 
« of Oxford, on Thurſday the twenty ſixth day of Proclamari 
6 1 in the twenty ninth year of the reign of the © feci. 
« lord the king within written, I cauſed to be pro- | 
claimed the firſt time; and at the general quarter ſeflions of the 
„peace, held at Oxford aforeſaid on Tueſday the fifteenth day of 
July in the year aforeſaid, I cauſed to be proclaimed the ſecond 
« time; and at the moſt uſual door of the church of Burford within- 
i written on Sunday the third day of Auguſt in the year aforeſaid, 
„ immediately after divine ſervice, one month at the leaſt before 
the within named Charles Long was required the ffth time, I 
cauſed to be proclaimed the third time that the ſaid Charles 
1 Long ſhould render himſelf unto me, as within it is commanded 

me, 


* 


a «A 
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„GEORGE the ſecond by the grace of God of © Capiat utla- 
“ Great Britain, France, and Ireland king, de- gatum, . 
„ fender of the faith, and ſo forth; to the ſheriff | 
i of Berkſhire, greeting. WE command you that you omit not by 
reaſon of any liberty of your county, but that you take Charles 
“% Long, late of Burford in the county of Oxford, gentleman, (be- 
ing outlawed in the ſaid county of Oxford, on Thurſday, the ſix- 
* teenth day of October laſt paſt, at the ſuit of William Burton, 
*© gentleman, of a plea of debt, as the ſheriff of Oxfordſhire afore- 
* ſaid returned to our juſtices at Weſtminſter on the morrow of 
& All-Souls then next enſuing) if the ſaid Charles Long may be found 
: | | in 


EA If 
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% in pour bailiwick ; and him ſaſely keep, ſo that you may have Wl © 
his body before our juſtices at Weſtminſter from the day of ſaint Wl © 
« Martin in fifteen days, to do and receive what-our court ſhall con- 
&- fider concerning him in this behalf. WITNESS! fir John Wiltes, Wl 
« knight, at Weſtminſter, the fixth day of November, in the 
« twenty ninth year of our reign, | | ) | 
PS 6+. By virtue of this writ to me directed, I have WM © 
„ Sheriff's re- taken the body of the witbin-named Chatles MI" 
„turn; © Long, Which I have ready at the day and place 
« Cepi corpus. © within-contained, according as by this weit it BY 
e is commanded me. IF 7 1 


4% F. 3. * Bill of Midgleſex, and Latitat thereupon, in the Cour t ef 5 
| Nn | | King's Bench. ; 
„ Billof Middle- © Middleſex, ? THE SHERIFFis command- 
| ſex for treſpals. to wit, 100 ed that he take Charles Long, 0 
. e late of Burford in the county of Oxford, if he. 
„ may be found in his bailiwick, and him ſafely keep, ſo that he 
% may have his body before the lord the king at. Weſtminſter, on WI « 
„ Wedneſday next after fifteen days of Eaſter, to anſwer William „ 
% Burton, gentleman, of a plea of treſpaſs; [AND ALSO to a bill MI « 
« of. the ſaid William againſt the afpreſaid Charles, for two bundred WY « + 
pounds of debt, according to the cuſtom of the court of the ſaid WI « | 
4% lord the king, before the king himſelf to be exhibited ;] and that WI « , 


„ he have there then this precept. | == (9 

| | ** The within named Charles Long is not found e 
« Sheriff's re- in my bailiwick. 5 « 1 
„% turn, Nen et © GEORGE the ſecond by the grace of God of MI « | 
© inpentus, «©. Great Britain, France, and Ireland king, de- 

fender of the faith, and fo ferth; to the ſheriff WM « | 
« Latitat, ** of Berkſhire, greeting, WHEREAS we lately i « 


1 „ commanded our ſheriff of Middleſex that he 

„ ſhould take Charles Long of Burford in the county of Oxford, if 
* he might be found in his baliwick, and him ſafely keep, fo that 2 
© he might be before us at Weſtminſter, at a certain day now paſt, 
© to anſwer unto William Burton, gentleman, of a plea of treſpaſs; 
AND ALSO to a bill of the ſaid William, againſt the aforeſaid 
„ Charles, for two hundred pounds of debt, according to the cuſtom 
of our court, before us to be exhibited ;] and our ſaid ſheriff of . 

& Middleſex at that day returned to us that the aforeſaid Charles 

. « was not found in his bailiwick: thereupon on I 
% Ac etiam, the behalf of the aforeſaid William in our court 1 
„ &© before us it is ſufficiently atteſted, that the Wl ©: 
| « aforeſaid Wl tn 


* Note, that F. 3. and §. 4, are the uſual method of proceſs, to cu 
compel an appearance, in the court of king's bench and exchegquer ; elq! 
in which the practice of thoſe courts does principally differ from that law 
of the court of common pleas; the ſubſequent ſtages of proceeding cer! 
being nearly alike in them all, pay 


. 
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your bailiwick, and bim ſafely keep, ſo that you may have his 


JJ * morrow of the holy Trinity, to anſwer William Burton our debtor 
of a plea, that he render to him two hundred pounds which he 


„ tisfy us the debts. which he owes us at our ſaid exchequer, as he 
and have you there this writ, WITNESS fir Thomas Parker, 


year of ourreign. 


* 


« aforeſaid Charles lurks and runs about in your county 3 THERE- 
« FORE we command . that you take him, if he ma 
1 


% be found in your hailiwick, and him ſafely keep, ſo that 
4 you may have his body before us at Weſtminſter on Tueſday 2 
« next after five weeks of Eaſter, to anſwer to the aforeſaid William 1 
4 of the plea. [and bill] aforeſaid: and have you there then this writ. +. 
« WITNESS fir Dudley Ryder, knight, at Weſtminſter, the 
« eighteenth day of April, in the twenty * year of our reign, .J 
« By virtue of this writ to me directed, I have a l 
u taken the body of the within-named Charles * Sheriff's: re- 
„Long; which 1 have ready at the day and turn; Cepi 
place Within-contained, according as by this * corpus 
% writ it is commanded: me. {1 | Fi 


5 4. | Writ of Quo minus in the Exchequer. 


« GEORGE the ſecond by the grace of God of Great Britain, | 
„France, and Ireland king, defender of the faith, and ſo forth; 
„to the ſheriff of Berſhire, greeting, WE command you, that 6 
you omit not by reaſon of any liberty of your county, but that you 
enter the ſame, and take Charles Long, late of Burford in the ÞF 
„county of Oxford, gentleman, whereſgever he ſhall be found in a 


* 


body before the barons of our exchequer at Weſtminſter, on the 


& owes him and unjuſtly detains, whereby he is the leſs able to ſa- c 


& faith he can reaſonably ſhew that the ſame he ought to render: 


knight, at Weſtminſter, the ſixth day of May, in the twenty ejghth 


« By virtue of this writ to me directed, I have | Mite 
taken Ne body of the within- named Charles © Sheriffs re- 
Long: which I have ready before the barons turn. 

4 within-written, according as within it is com- © Cepi corpus 


(6 manded me.” 


\.:. Special Bail; on the Arreſt of the Defendant, pur ſuant to. the 
| Teſtatum Capias, in page xx. 


KNOW ALL MEN by theſe preſents, that we Bail Bond, to 
Charles Long of Burford in the county of Oxford, the ſheriff, 
rentleman, Peter Hamond of Bix in the ſaid | 
county, yeoman, and Edward Thomlinſon of Woodſtock in the ſaid _ 
county, innholder, are held and firmly bound to Chriſtopher Jones, 
elquire, ſheriff of the county of Berks, in four hundred pounds of 
lawful money of Great Britain, to be paid to the ſaid ſheriff, or his 
certain attorney, executors, adminiſtrators, or aſſigns; for which 


payment well and truly to be made, we bind ourſelves -and _ 
2 | 


{} 
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- of us by himſelf for the whole and in groſs, our and every of o 
heirs, executors, and adminiſtrators, firmly by theſe preſents, ſeal 
Wich our ſeals. - Dated the fifteenth day of May, in the twen 
eighth year of the reign of our ſovereign lord George the ſecond | 
the grace of God king of Great Britain, France, and Ireland, d 
fender of the faith and ſo forth, and in the year of our Lord ot 
thouſand, ſeven hundred, and fifty five. | "Th, 
THE CONDITION of this obligation is ſuch, that if the ab 
bounden Charles Long do appear before the juſtices of our ſoverei; 


No, 


lord the king at Weſtminſter on the morrow of the holy Trinity, Mile 
anſwer William Burton, gentleman, of a plea of debt of two hu e 
dred pounds, then this obligation ſhall” be void and of none effect, More 
/ elſe ſhall be and remain in full force and virtue. 73) f ktwe 
Sealed, and delivered, being Charles Long. (L. S.) rd 11 

_ firſt duly ſtamped, in the Peter Hamond. (L. S.) ed 
preſence of Edward Thomlinſon. (L. Wu"! 
Henry Shaw, | b | | li 
Timothy Griffith. | E 

| Recognizanceof YOU Charles Long do acknowlege to owe uin 
bail, before the the plaintiff four hundred pounds; and you Jon 
- commiſſioner, Roſe and Peter Hamond do ſeverally acknowleM' ?! 
= to owe unto the ſame perſon the ſum of two hut 
| dred pounds apiece, to be levied upon your ſeveral goods and chatte en 
lands and tenements, UPON CONDITION. that, if the defendant Md. 
condemned in this action, he ſhall pay the condemnation, or ren erer 
himſelf a priſoner in the Fleet for the ſame; and, if he fail ſo to e.! 
you John Roſe and Peter Hamond do undertake to do it for him. IT! 

p £5 | ment 
Trinity Term, 28 Cxo, II. | | | TH 
Bail-piece. Be ks, ON a Te/flatum capias againſt Chi; v 

| to wit, les Long, late of Burford in (WW... 


county of Oxford, gentleman, returnable on the morrew of the he 
Trinity, at the ſuit of William Burton, of a plea of debt of MI a 
hundred pounds; * 


7 5 I; 

; THE BAIL, are, John Roſe, of Witney in the county of C i 

ford, eſquire, Peter Hamond, of Bix in the (i mh 

1 county, yeoman. 13 the 
Richard Price, attorney „ der 
for the defendant. hf . 2 | 

The party himſelf in £400. SEL 

Þ Each of he bail in (2000. _ 

Taken and acknowleged the twenty eighth 1 f 

day of May, in the year of our Lord ons = 

thouſand, ſeven hur.dred, and fifty five -de = 

bene efſe, before me, | he 


Robert Grove, 


one of the commiſſioners, | 6 PT 
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8. 6. The Record, as ; remewed by Writ 7 Ease. | 


THE LORD the king hath given in W at 

; truſty and beloved fie John Willes, knight, his Writ of error, 

rit cloſed in theſe words: GEORGE the ſecond : 
the grace of God of Great Britain, France, and Ireland kide, de- 
nder of the faith, and ſo forth; to our truſty and beloved fir John 
files, knight, greeting. BECAUSE i in the record, and proceſs, and 
o in the giving of judgment, of the plaint which was in our court 
fore you, and your fellows, our. juflices of the bench, by our writ, 
tween William Burton, gentleman, and Charles Long, late of Bur- 
d in the county of Oxford, gentleman, of a certain debt of two hun- 
ed pounds, which the ſaid William demands of the ſaid Charles, 
nifeſt error hath intervened, to the great damage of him the ſaĩd 
Tliams as we from his complaint are informed: we, being willing 
ut the error, if any there be, ſhould be correQed in due manner, 
xd that full and ſpeedy juſtice ſhould be done to the parties afore- 
din this bebalf, do command you, that,if Judgment thereof be given, 
en under your ſeal you do diſtinctly and openly ſend the record 
xd proceſs of the plaint aforeſaid, with all things concerning them, 
d this writ; ſo that we may have them from the day of Eaſter in 
teen days, Whereſoever we ſhall then be in England: that, the re- 
rd and proceſs aſore ſaĩd being inſpeQed, we may cauſe to be done 
ereupon, for correcting that error, what of right and according to 
e law and cuſtom of our realm of England ought to be done. 
T NESs ourſelf at Weſtminſter, the N day of 8 in the 
renty ninth year of our reign, 


%. 


THE RECORD ** proceſs, wheel in. "ths Chief juſtice's | 
id writ. mention avec. is a follow | in theſe, return. 
ords, to Nies 120 , 3 | foals: Tags. 


LE As at | Weſtminſter dee fir Joba Willes, The. recprd.. 
knight, and his brethren, juſtices of the lord te | 
king at Weſtminſter, of the term of the holy Trinity in the 
twenty eighth year of the reign of t he lord GOR GE the ſecond by 
the grace of God of Great e * _— * I ne ing, eo? 
Gr of the faith. G7, 9 7 50 11 M3. r 5 


Oron, } CHARLES, Toons Eg of Burford Wii ine an 

t wit, Hin the county aforeſa d, gentle man. 
bs ſenate to anſwer William Burton of; Varnton in the: ſaid 
unty, gentleman, of a plea that he render unto him two hundred 
unds, which he owes him and upjuſtly detain s,, 
be faith.} AND WHEREUPON the ſaid Wil- Declaration, or 
im, by Thomas Gough his attorney, complains, , count, on a bond. 

. NN bereas on the firſt day of December, in the 
& our lord one thouſand, ſeven hundred, and, öfty four, at Ban- 
ty in this county, the ſaid Charles by bis writing obligatory did ac- 
knowlege 
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the bond, and © The condition of this obligation is ſuch, th 
: award. | 46 'ſhall and do from time to time, and at all time. 


„ Judgment, final end, and determination of David Stiles, of Woo 


% 


and doth ſtill 


- 


knowlege himſelf to be bound to the ſaid William in the ſaid ſum o 
two hundred pounds of lawful money of Great Britain, to be pail 
to the ſaid William, whenever after the ſaid Charles ſhould b 
thereto required; nevertheleſs the ſaid' Charles (although often re 
quired) hath'not'/paid to the ſaid William the ſaid ſum of two hindre® 
pounds, nor any part thereof, but hitherto altogether hath refuſed 
| tals, to render the ſame's wherefore he ſaith that H 
is injured, and hath damage to the value of te 
Profert in curia, pounds: and thereupon! he brings ſuit, [and goo 
| . roof] AND he brings here into court the writin 
obligatory aforeſaid in form aforeſaid ; the date whereof is th 
1 ___ day and year before-mentioned. AND the afore 
Defence. faid Charles, by Richard Price his attorney, 
a comes and defends the force and injury 'whe 
[and where it ſhall behove bim, ] and craves oyer of the ſaid writin 
obligatory, and it is read unto him [in the form aforeſaid:] he like 
| wiſe craves oyer of the condition of the ſaid wr 
Oyer prayed of ting, and it is read unto him in theſe words 


condition, viz. if the above bounden Charles Long, his heir 
to perform an ** executors and adminiſtrators, and every of the 


| * hereafter, well and truly ſtand to, - obey, ol 
« ſerve, fulfil, and keep, the award, -arbitrament, order, rule 


« ftock, in the faid county, clerk, and Henry Bacon, of Wood 
« ftock aforeſaid, gentleman, (arbitrators indifferently nominate 
„ and choſen by and between the ſaid' Charles Long and the above 
% named William Burton, to arbitrate, award, order, rule, jadge 
4 and detertnine, of all and all manner of a&ions;/ cauſe or cafe 
« of action, fuits, plaints, debts, duties, reckonings, | account 
« controverſies, treſpaſſes, and demands whatſoever had, move en 
« or depending by and between the ſaid parties, for any mattet 
< cauſe, or thing, fromthe beginning of the worfd until the da 
„ of the date hereof) which the ſaid arbitrators ſhall: make and put 
6“ liſh, of or in the premiſes, in writing under their hands and ſeal: 
« or otherwiſe by word of mouth, in the preſence of two credib] 
% witneſſes, on or before the firft day of January next enſuing th 
« date hereof; then this obligation to be void and of none effect, o 
© elſe to be and remain in full force and virtue. 

Imparlance. WHICH being read and heard, the ſaid Chatle 
8 prays leave to imparl therein here until the octav 
Continuance. of the holy Trinity; and it; is granted unto hi 
| da be ſame day is given to the faid William Burto 
here, &c. At which day, to wit, on che octave of the holy Trinit) 
here come as well the ſaid William Burton as the ſaid Charles Long 
by their attorneys aforeſaid: and here upon the ſaid William pra 
| that the ſaid Charles may anſwer to his writ an 
PH, count aforeſaid. AND the aforeſaid warts” de 
vs Ri Se e de eee n nn en 2613 NR 
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tefends the force and injury, when, Se, and 


With, chat the ſaid William ought not to have or No ſuch, award. 


maintain his ſaid action againſt him $' becaufe he 


tb, that the ſaid David Stiles and Henry Bacon, the arbitrators. 
Wore named in the ſaid condition, did not make any ſuch award, 


＋ uditrament, order, rule, judgment, final end, or determination, of or 


1 the premiſes above ſpecified in the ſaid condition. on or before the 


irſt day of January, in the condition aforeſaid above mentioned, ac- 


ording to the form and effect of the ſaid condition: and this he is 


ready to verify. Wherefore he prays judgment, whether the ſaid 


William ought to have or maintain his ſaid action thereof againſt him 
1d that he may go thereof without a day.] AND 


be aforeſaid William ſaith, that, for any thing Replication; 


ee ſaid William further faith, that although he afterwards, to wit, 


ove alleged by the ſaid Charles in pleading, he - ſetting forth an 


mght not to be precluded from having his ſaid ac- award. 


Sion thereof againſt him: becauſe he ſaith that af- | 
Jer the making of the ſaid writing obligatory, and before the ſaid 


rt day of January, to wit, on the twenty ſixth day of December, 
n the year aforeſaid, at Banbury aforeſaid, in the preſence of two 


redible witneſſes, namely, John Dew of Charlbury, in the county 
oreſaid, and Richard Morris of Wytham, in the county of Berke, 
e ſaid arbitrators undertook the charge of the award, arbitrament, 
der, rule, judgment, final end, and determination aforeſaid, of 


nd in the (premiſes ſpecified in the condition aforeſaid ; and then and 


here made and publiſhed their award by word of mouth in manner 


nd form following, that is to ſay; The ſaid arbitrators did award, 


er, and adjudge, that he the ſaid Charles Long ſhould forthwith. 


ny to the ſaid William Burton the ſum of ſeventy five pounds, and 
hat thereupon all differences between them at the time of the making 
he ſaid writing obligatory ſhould finally ceaſe and determine. And 


n the ſixth day of January, in the year of our Lord one thouſand, 
eren hundred and fiſty five, at Banbury aforeſaid, requeſted the 
ud Charles to pay to him the faid William the | 

lad ſeventy five pounds, yet (by proteſtation that Proteflando, | 

: ſaid Charles hath not ſtood to, obeyed, ob- Þ 124 
fred, fulfilled, or kept any part of the ſaid award, which by him 
he ſaid Charles ought to have been ſtood to, obeyed, obſerved; 
wfilled, and kept) for further plea therein he faith, that 
ie ſaid Charles the ſaid ſeventy five pounds to the Taid William hath 


ot hitherto paid: and this he is ready to verify. Wherefore he prays 


k ” 


ned by the detention of the ſaid debt, to be ad- 14 i 
aged unto him, &c. AND the aforeſaid Char- Demurrer,- + 
es (aith, that the plea aſoreſaid, by him the faid 
Viliam in manner and form aforeſaid above in his replication pleaded, 
na the matter in the ſame contained, are in no wiſe ſufficient in law 
br the ſaid William to have or maintain his action aforefaid there- 
pon againſt him the ſaid Charles; to which the ſaid Charles hath 
o neceffity, neither is he obliged by the law of the land, in any 
Unner to anſxer: and this he is ready to verify, Wherefore, for 
| want 


wgment,” and his debt aforeſaid, together with his damages occa- 


* l 1 * 
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Poᷣ., ͤnt of a ſufficient replication in this behalf, the ſaid Charles, 28 
>. aforeſaid, prays judgment, and that the aforeſaid William may be 
3 precluded from having his action aforeſaid there- 
Cauſes of de- upon againſt him, &c. And the ſaid Charles, ac- 
murre. cording to the form of the ſtatute in that caſe made 
salad provided, ſhews to the court here the cauſes 
ef demurrer following; to wit, that it doth not appear, by the re- 
plication aforeſaid, that the ſaid arbitrators made the ſame award in 
the preſence of two credible witneſſes on or before the ſaid firſt day 
of January, as they ought to.have done, according to the form and 
effect of the condition aforeſaid; and that the replication aforeſaid 

3 kf is uncertain, inſufficient, and wants form. AND 
Joinder in de- the aforeſaid William ſaith, that the plea afore- 
murrer. ſaid by him the ſaid. William in manner and form 

To 3 aforeſaid above in his replication pleaded, and the 
matter in the ſame contained, are good and ſufficient in law for the 
ſaid William to have and maintain the ſaid action of him the ſaid 


William thereupon againſt the ſaid Charles; which, ſaid plea, and r 
the matter therein contained, the ſaid William is ready to verify aud 2 
prove as the court ſhall award: and becauſe the aforeſaid Charles B 
hath not anſwered to that plea, nor hath he hitherto in any manne 8' 
denied the ſame, the ſaid William as before prays judgment, and C 
his debt aforeſaid, together with his damages occaſioned by the deM th 

| + _ tention of that debt, to be adjudged unto him ki 
Continuance. &. AND BECAUSE the juſtices- here will adviſ th 
© +» 2," themſelves of and upon the premiſes before the cel 
give judgment thereupon, a day is thereupon given to the partie. 
aforeiaid here, until the morrow of All-Souls, to hear their judgmeni wi 
thereupon, for that the ſaid juſtices here are not yet adviſed thereof fo: 
At which day here come as well the ſaid Charles as the ſaid William ev 
by their ſaid attorneys; and becauſe the ſaid juſtices here will far = 
a\ 


ther adviſe themſelves of and upon the premiſes before they give 
Judgment thereupon, a day is farther given to the parties aforeſaic the 


here until the octave of ſaint Hilary, to hear their judgment there to 
upon, for that the ſaid juſtices here are not yet adviſed thereof, A D/ 
which day here come as well the ſaid William Burton as the ſaiq cor 
Charles Long by their ſaid attorneys. WHEREW ney 
Opinion of the FORE, the record and matters aforeſaid having tue 
court: been ſeen, and by the juſtices here fully underſtood Lot 
EY and all and ſingular the premiſes being examined afo! 

and mature deliberation being had thereupon ; for that it ſeems t 20c 

+ +++; the faid juſtices here, that the ſaid plea of th Ch: 
Replication in- ſaid William Burton before in bis replication plead] her 
ſufficient.  , ed, and the matter therein contained, are nol WE 
1 ſufficient in law, to have and maintain the actioꝶ the 
Judgment, for of the aforeſaid William againſt the aforeſaid Chan givi 
the defendant, Jes; THEREFORE IT IS CONSIDERED, tha erre 
 Nuerens nihil the aforeſaid William take nothing by his wr lege 
capiat per breve. aforeſaid, but that he and his pledges of profecutl aid, 
+4 ing,” to wit, Joba Doe and Richard Roe, be i reve 
FE ory ut | merc V 


3 


e. 11. END. 
mercy for his falſe c aint; and that the afore-—- 
ſaid Charſes go thereof without a day, & c. AND b 
IT 18 FARTHER CONSIDERED, that the Coſts. 

aforeſaid Charles do-recover. againſt the aforeſaid l | 
William eleven pounds and ſeven ſhillings, for his coſts and REG 
by him about his defence in this behalf ſuſtained, adjudged by the 
court here to-the {aid Charles with his conſent, according to the __ 
of the ſtatute in tbat caſe made and provided: 
and that the aforeſaid Charles may bave execu- ae 
tion thereof, &c.. - 

AFTERWARDS, to wit, on Wedneſday next General error 
after fifteen days of Eaſter in this ſame term, be- aſſigned. 
fore the lord the king, at Weſtminſter, comes 
the aforeſaid William Burton, by Peter Manwaring, bis attorney, 
and faith, that in the record and proceſs aforeſaid, and alſo in the 
id eiving of the judgment in the plaint aforeſaid, it is manifeſtly erred 
in this ; to wit, that the judgment aforeſaid was given in form 
aforeſaid for the ſaid Charles Long againſt the aforeſaid William 
Burton, Where by the law of the land judgment ſhould have been 
given for the ſaid William Burton againſt the ſaid 
Charles Long: and this he is ready to verify. ND Writ of Seire 
the ſaid William prays the writ of the ſaid "lord the facias, to hear 
king, to warn the ſaid Charles Long to be before errors. | 
the ſaid lord the king, to hear the record and pro- 
ceſs aforeſaid: and it is granted unto him: by which the ſheriff 
aforeſaid is commanded that by good [and lawful men ot his baili- : 
wick] he caufe the aforeſaid Charles Long to know, that he be be- 
fore the lord the king from the day of Eaſter in five weeks, whereſo- 
ever [he ſhall then be in England.] to hear the reccrd and proceſs 
aſoreſaid, if [it ſhall have happened that in the ſame any error ſhall |, 
bave intervened z] and farther [to-do and receive what the court of | 
the lord the king ſhall conſider in this behalf.} The ſame day i is given 
to the aforeſaid William Burton. AT WHICH 
DAY. before the lord the king, at Weſtminſter, Sheriff's return; 
comes the aforeſaid William Burton, by his attor- Scire fect. 
ney aforeſaid: and the ſheriff returns, that by vir- 
tue of the writ aforeſaid to him directed he had cauſed the ſaid Charles 
Long to know, that he be before the lord the king at the time- 
aforeſaid in the ſaid writ contained, by John Den and Richard Fen, 
good, &. as by the ſame writ was commanded him: which ſaid 
Charles Long, according to the warning given him in this behalf, 
here cometh by Thomas Webb his attorney. 
WHEREUPON the ſaid William ſaith, that in Error «Ggned 
the record and proceſs aforeſaid, and alſo in the afreſh. 
giving, of the Judgment aforeſaid, it is manifeſtly 
erred, alleging the error aforeſaid by him in the form aforeſaid al- 
yr leged,: and pravs, that the judgment aforeſaid for the error afore - 
ſaid, and others, in the record and proceſs aforeſaid being, may be 
reverits. anaulled, and entirely for nothing eſteemed, and that the 
Vol. III. X | ſaid 


mac Charles may rejoin to > This errors . and * hs fig 
of the ſaid lord the king here may proceed to the examination as well 


| Rejoinder ; E; 
+ 1 oft er- 


* prays in u like manner that the court o 


of the record and proceſs a foreſaid, as of the mat - 
ter aforeſaid above for error affigned. AND the 
ſaid Charles ſaith, that neither in the record and 
, proceſs aforeſaid, nor in the giving of the judg- 
ment aforeſaid, in any thing is there erred: and 

ot the ſaid lord the king here 


may proceed to the examination as well of the record and proceſs 


Caitindence; 


aforeſaid, as of the matters aforeſaid above for 
error aff igned. AND BECAUSE the court of the 
lord the king here is not yet adviſed what judg- 


ment to give of and upon the premiſes, a day is thereof given to the 
parties aforeſaid until the,morrow of the holy Trinity, before the 
lord the king, whereſoever he ſhall then be in England, to hear their 
judgment of and upon the ee. for that the court of the lord the 


a here is not yet advi 


Oplpioa of the 


d thereof, At which day before the lord 
the king, at Weſtminſter, come the parties afore- 
ſaid by their attorneys aforeſaid: WHEREUP- 
ON, as well the record and proceſs aforeſaid, 'and 
the judgment thereupon given, as the matters 


aforeſaid by the ſaid William above for error aſſigned, being ſeen, 
and by the court of the lord the king here being fully underſtood, 
and mature deliberation being thereupon had, for that it : ppears to 
the court of the lord the king here, that in the record and procefs 


- Judgment of the 
com men "ore re- 


Judgment for 
the plaintiff, ' 


Writ of capras 
ad „e 
4 


aforeſaid, and alſo in the giving of the judgment 
aforeſaid, it is manifeſtly erred, THEREFORE 
IT IS CONSIDERED, that the judgment afore- 
ſaid, for the error aforcſaid, and others, in the 
record and proceſs aforeſaid, be reverſed, annnlled, 
and entirely for nothing eſteemed; and that the 
aforeſaid William recover againſt the aforeſaid 
Charles his debt aforeſaid, and alſo fifty pounds 
for his damages which he hath ſuſtained, as well 
on occaſion of the detention of the ſaid debt, as for 
his coſts and charges unto which he hath been put 
about his ſuit in this behalf, to the faid William 
with his conſent by the court of the lord the king 
here adjudged. And the ſaid Charles in mercy. 


C43; Fm of Execution. 


GEORGE the ſecond by the grace of God of Great 
Britain, France, and Ireland king, defender of the 
faith and ſo forth; to the Geriff of Oxfordſhire, 
greeting. WE command ane you take Charles 


Long, late of Burford, gentleman, if he may be found in your 
bailwick, and him NY keep, ſo that en * naue Wo body be- 


fore 
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fore us in three weeks from the day of the holy Trinity, whereſoe ver 
we ſhall then be in England, to ſatisfy William Burton ſor two hun- 
dred pounds debt, which the ſaid William Burton hath lately reco- 
yered againſt him in our court before us, and alſo fifty pounds, which 
were adj udged in our ſaid court before us to the ſaid William Bur- 
ton, for his damages which he hath ſuſtained, as well by occaſion of 
the detention of the ſaid debt, as for his coſts and charges to which 
he hath been put about his ſuit in this behalf, whereof the ſaid 
Charles Long is convicted, as it appears to us of record: and have you 
there then this writ, WITNESS fir Thomas Deviſon®, knight, at 
Weſtminſter, the nineteenth day of June, in the twenty- ninth year 
of our reign, | 

By virtue of this writ to me directed, I have 
taken the body of the within-named Charles Long;  Sheriff*s return; 
which I have ready before tne lord the king, at Cepi Corpus. 
Weltminſter, at the day within-written, as within _ 
it is commanded me, „ 

GEORGE the ſecond by the grace of Cod of 
Great Britain, France, and Ireland king, defender Writ of Fieri 
of the faith, and ſo forth; to the ſheriff of Oxford- Facias. 
ſhire, greeting. WE command you, that of the ; 
goods and chattels within your bailiwick of Charles Long, late of 
Burford, gentleman, you cauſe to be made two hundred pounds debt, 
which William Burton lately in our court before ns at Weſtminſter 
hath recovered againſt him, and alſo fifty pounds, which were ad- 
judged in our court before us to the ſaid William, for his damages 
which he hath ſuſtained, as well by occaſion of the detention cf his 
aid debt, as ſor his Eoſts and charges to which he hath been put 
about his ſuit in this behalf, whereof the ſaid Charles Long is con- 
victed, as it appears to us of record: and have that money before us 
in three weeks from the day of the holy Trinity, whereſoever we 
hall then be in England, to render to the ſaid William of his debt and 
damages aforeſaid: and have there then this writ, WITNESS fir 
Thomas Deniſon, knight, at Weftminſter, the nineteenth day of 
June, in the twenty niath year cf our reign. 

By virtue of this writ to me directed, I have 
cauſed to be made of the goods and chattels of the Sheriff's return; 
within-written Charles Long two hundred and Fieri Fei. 
fifty pounds; which I have ready before the lord ; 
the king at Weſtminſter at the day within-written, as it is within 
commanded me, ; . j 


* The ſenior puiſne juſtice : there being no chief juſtice that term, 
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